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FOREWORD . * - 

; • 

These prioceedings were 'compiled from two 'separate institutes entitled 
"Alternatives to Litigation: The Necessi^ty for'Pai^^nt Coasul'tation" which 
were held 'in Ann Arbor on November 18-19, 1976 and 'again on^January 20c-21, 1977; 
The Institutes were funded through grants from the UTS. Office of. i:ducation. 
Department of Hdalth^ Education and Welfare and' sponsQred by the Ilichigan ^ 
Department of Education, Special Education Services,'*and the Insticute for t^e 

• ^ ^ ^ ' 

Study of Mental Retardation-' and Related ^Disabilities of Tlie University .of 
t ♦ / ^ ^ *-* • ' 

Michigan. I^r. William c/-Rhod^ was the Conference Director for both confer^ces. 

^ ^ Institute p^rtic/pants included directors of special education; school 

' i \^ / * ' \ ' 

psychologists, sohoo/ social workers and teacher consultants from around the 

; The papers isresented here- are composites of presentations ihade at both 

/' ' / 1 . - / ^ ' ' ' * ^ 

initdtutes. Whenever possible, questions f^'rom the s^s^'sions h^ve been edited into 

/ * ' * ' * , 

or addressed difrectiy in the .texts of the presentations. 

• ' / ^ ' ' ' 

* The presenters at the institutes were: ' '^.v 

• ' / ^ ' * ' 

Julius/S. Cohen, Ed.D., Deputy Director, Institute for the Study of ^ ' 
Mental Retardation and Related/l)isabilities , ''ai>d Professor of Special 
Education, School Vf Education,' The University of llichigan ' ^ 

Junious Williams, J.D., Associate Director, Project for Fair Administrar 
tion of^Student Discipline, School of Education, The University of Michigan 

Lynn K. Brown, Ph.D., Program Associate in Psychology, Institute/ ^pr the^T"^ 
• Study of Mental Retardation and Related , Disabilities, and Assistant 

Professor of Psychology, Department ►of Psychology, The University of Michiga 

William C. Rhodes, Ph.D. f Program Director for , Psychology , Institute for 
the Study of Mental Retardation aijd^ delated ^Disabilities, and Professor 
of Psychology, Department of Psych^ogy, The University of Michigan 



Tne Institute Research Assisrtants were: 

Jeffry Ackerniag/ , , - 
" Gary D. Bas^--^ ' ' ' " ♦ 

Anthony j^:"' Jackson 

Dwigl).t'^''S. S^^eeney ' ' ^ ' 

The Research Assistants had p^rimairy responsibility to assist in institute 

design,' development of pre--institute materials, site preparation, accommoda- • 

.ft I • ^ 

tion aftid, , transportation arrangements, and de$igri of the institute ^evaluations 

and follpw--up. In addition, they, v^ere very helpful bpth to presenters and 
participants during the actual institutes by providing other suppoft services, 
as they became necessary. • ^ *^ . * . * 

Special thanks are due to Dr. John Braccio,' Dr. Leonora Hamlin and Mr. - 
Gene Thurber of the'^WTchigan Department, of Education, Special Educat ion' Services , 
for their encouragement, cooperation .and -active participation. 

■ \ 
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LITIGATION AND ^PSYCHO-EDUCATIONAL SERVICES 

This 'paper addresses issue's in litigation by f ir§.t ^developing some 

overall background materials to establish ,a common reference pointy and 
• » » » 

then by looking at sbme of the implications of these isst^es on professional 

practice. Perhaps the most important thing to understand is the current r-, 

tone and values of ,this society as .individuals seek recourse in the courts 

to resolve problems between service providers ^and consumers. Everyone ""is 

aware of the growth of medical njalpractice suits and the resultant increase's 

in^ malpractice insurance that 'has occurred. It is probable that at least 

part of this .problem is a 2;esult of' the distancing that occurs between the 

f 

physician ahd the pat^ent^ the lack of a relationship and the relative ease 
of inij^ ting lawsuits. ^ As. in medicine, there is a groyth of malpractice 
suits'^^^iinst attorneys. / . 



I 



I have .speculated about'' the likelihood of malpractice suits against 

'V • " V ' ' ^ * ' ^ . 

personnel m the educational service system; administrators, teachers, psychol 

ogists, social workers and others, and educational malpractice suits are 

be^ng ffled. At a time when people tend to think of the courts as a way of 

redressing prcJblfems, when there jLs growth of the consumer movement and con- 

sunfters* efforts to make industry and service agencies "responsible for what' 

they do, people use the courts more frequently.* Litigation is often the 

first action thought of, rather* than cin ultimate step. 

Another national trend is the growing concern in terras^ of children's 

rights. Only recently have childr^ been recognized as individuals witih ' 

their own rights. Rights' which must be protected ^f or the child's interests 

may be dif ferent *f rom those of the parents. We need to view the child as .an 

independent entity, separate from .the parents. For example, there have been 



a number of law suits centering around "voluntary" commitment of minors. ^ 
commitment is called voluntary iDecause the parent or guardian signs, permission 
f o|:* the child. If you sign yourself into a mental hospital, that is a» volun- 
tary commitment. But is it truly voluntary if the f>arent requests commitment- 



L 
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or a child? E)oes the child have the right for separate re|)resentation in the 
courts? In another area, can a minor get an abortion without the 'parents 
permission? A third example is in divorce cases where until recently, the^ ' 
child was "represented" by the parents* lawyers. In all of tfiese areas, court 
decisions and actiQns show that the interest of the children are separate from 
those of the parents and the children have a right to be represented separately. 

It is interesting to note the^ extent to which courts are involved with 
litigation Tor children as separate from the parents. However, in ^the area , 
of educational services, it seems most likely that parents will continue to 
be a strong force, bringing actions pn« behalf of tbeir children, demanding 
that i»servic^s be provided within mandated legislative, adminjLstrative, and * 

J ' ' ' • " ■ • ' ' ■ 

•constitutional parameters. * . * * 

A primary area being' litigated is that of a child's right to a fair 
classification. This includes the 'whole^, propess of testing, labeling, and** 
placing youngsters into special programs. Included here is the right to an - 
appropriate education, including the removal of barriers to equal access to 
eji 'education, and the tyiderstariding tha-t any citizen, any disabled or dis- 
euivantaged child in the" state, has .the saunie right to*an equal access to an ^ 

education as ciny other'child. Unfortunately,, the rights of this group often 

* . ' * ^ 

are not considered or even under stc5bd. 

The schools report that they have only so much money and they have all 

* • ; 

these nom^l students to serve. Where, they ask, do they get the money to 
run the .special education program? If the schopl is short of funds, if they • 

. 11 . ' • • • • " . 

-4- . « , ■ ■ ' 



can't nm all their programs^ courts have held that every youngster -must share 

« « 

equally in the shortage. School administrators cannot balance, for all the 
money that they ''re short by cutting out programs for-Jiandicapped children. 
These children have to have equal access to educattignal opportunities and 
they have to have proportionally, equal dollars spent on them. That moye than 
thati the education has to ^e aj5propriate' and adequate for the students', neecjs. 

Now of* course, schools don't do that at .all. There are existing progrcim^ and 

• * « * 

the emphasis is to fit the student into the least deunaging on'e the best 

. >^ • 

possible fit, but often these progrcuns are riot t;ne most appropriate and 
adequate. to the child's needs. ^ . . ^ . " 

There has been qgnsiderable litigat;ion in the »right to treatment area. 
Tkis is considered separately from right to edu6ation because ^ in the coxirts, 
it generally has-been dealt witii^ separately. It^ is a parallel , of; the right' 
to education case&, except the focus is on residents of_iiistitutions . ' If 
yoil are placed in an institution, it's nojt a jail and it's not supposed to 
be worse than a jail, cind theoretically the sta^e has placed you there'.to 
treat you.* They have the responsibility to. treat you, not merely .to provid^^^/ 

W 

custody. Treatment is required in exchange for the freedom the person has 
given up^^ Litigation has attempted to secure this right. 

^ There axe an increasing rfumber pf lawsuits iQ the area of civil rights, 
the rights of /the individual on which the state canno't infringe-, Included^ . 

axe the right for due process, the right for informed consent, the right of 

• ~ . * * »w 

privacy f the right to be represented if there is amy hearing or dispute, the 

right for the individual to present contrary evidence "and a most important 

rights the one with which the educational system has great problems, the right • . 

to have a hecuring officer who is impaurtial and not sysliem related. 

'Another area of litigation has. fobused on free movement auid fre^access. 

• . ' ' • * 4 i ' 

Efforts to address, this problem, aire not|<^in terms of laws to remove ' / 

• • . -5- • • ^ . • * 



architeotural Barriers, both in public buildings, and in cer^in private 

» . * • ' ' 

buildings. Another aspect of fre<| access is- viewed in terms of transporta- 

tion systems— both the rolling stock and the buildings. . For example, Tnuch 

of the construction of busses ih this country is controlled by ^a single 
•v. 

company. It does not appear to be a* competitive area and-sd busses are n6t 
built to be 'accessible. They are not as easy to get on and off of because 
of their high steps and narrow dqopvays, 'However, there are some companies 
which build bussess-^that are accessible and have wide doqrs^-busses that have 
the possibility of somebody in a wheelchair getting on and off relatively 

' ' . ^' • ■ 

easily. . i ' . . 

In a recent lawsuit, handicapped people were trying to enjoin the local 

bus company from us ing^ federal funds to bUy busses that were not accessible 
-to handicapped individuals. The *a§^endants were arguing rhat they really don't 

have to provide those special busses. They felt; they had to have places where 
^^^e Wu^ stops,^ to noti/y^pe6ple where the stops are, to tell people what the\ ' 

schedule is, and to be'sure to get the bus there. ,,.Now df you happen, to be 
^handicapped, and you can't'get on-our bus,, that's your problem; it's not the 

company's. A few special busses would be available but if someone can't use 
^the regular bus, it is that person's, responsibility to find another way to 

travel. • ' * ' * ' ' * 

There has been * considerable litigation io the area of institutional 
\. : ' '^'^ ' , , \ . , ' ^ 
peonage or modern day slavery. The pattern. has been ,f or residents of the 

instiJ:utions to .be' placed on work assignments which were galled training 

assignments. On occasion, ^^the incUyiduals would work on Jthem for thfe rest 

of their lives. ^The residents receive no" pay^ for work 'that clearly 'helps 

to support the f uaqfioning of tJ^e facility. . On,ly recently has litigation^ 

^ forced the S<scretary of Labor to recognize and enforce the l^ws that exist 



/ 

/ 



for all citizens ti tcims of standards o£ paymont for services provided 
also held' K)r dipse people in institutions-who were placed on work assignnents, 
,buu are not being pc»id, ' 

Cpiainunity housing for diriabled persons often is controlled by zoning-- 
One of the major uses of zoning is to preserve certain kinds of neighborhoods. 
If enough land i3 required around tho house and if there ar^x enough require- 
mcnti. ^boiit the size aTiTh^^enrst ruction of that house, an economic basis defines-, 
who can liv^ in that neighborhood. Beyond this, zoning laws have de/incd what 
constitutes a family. The f amily defined in the middle class ethic ♦of this 
society, is a grop]; r^f blood-related people. It has be4n very difficult to 
got a group Jioine into a single family residential area. A group of-gM^ated 



people have not b2en permitted to liveMs a family. The original intent e 
prob3bly was to control neighborhoads so^that "hippies'* couldn^t move in and 
seU up comnunu^. However, the same zoning ordinances have been used very 
effcctivC|^y in terms of limiting community based residenaJ^H^r retarded, * 
mentally ill, and oth^^r persons. The end resu-lt is the isolation of this 
population. Despite talk about normalization, and return to the cbmmunity, 
examination^of the sites allowed for* those housefe usiJally^reveais that they ^ 
'cire in the worst p^rt of 'the city, a part of the city were few would want 



J 



to iiove, or to permit anyone else , to live. What has been created is • ^ 
t . . '« ^ 

■\ 

a co/nr.unity based ''^strip" of instituLioi^ with a moatal^ retardation facility 
iv-xt to a halfway hou'se for mental ^patients, a drug facility, and so on. They're 

\' , ■ I - 

ali ii, the .caiv^ gener.al^noicjliborhood, and the "ioiving has beon us<^d Co counter 
an effort at normalizal ion and integration into the community. The impact 'of 
t}Kso practices on schools has been pervasive and can be seen in tho class 
44nd 'racial Amix of student5? in the J^ig^^^^'^r't^ood schor>i. 



^ The next area of litigation cortccrn^ tho right to privacy the right to 
"Vike a di?c'isi'on pbou^x>ne*s own bddy 



nvike a d.^cl si'on pbou^x>ne*s own bddy^ c^hpoclally in terms of j^Prilizati 



on . e « 
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There .has been a great deal "of concern aiDout this, and the choice of an 
individual to be sterilized or not to be ^teriJized' is not a simple problem ' 

with whifh^ to deal^ There have been programs, which have required steriliza- 

* ■ \ 

tion» For example, to get out of an institution, one of the things that Jias 

been' required is that a resident would have tA agree to being sterilized, 

V - "a \ • * * ^ 

^ ^ • * \ i 

Another example is where ^erilization has been\ urged uppn people on' welfaa:e,^^'-C^ 



often without their full informed consent for th^ procedure. These practices> 
are, of course, totally unprofessional and unethical,* 

•*H6wev^> there is another side to the sterilization issue: when the 
individual, using the judgment that he or she has, wants to be sterilized 
and then can't be. If I were to go to a local physici^an and wanted a va^tec- 
tomy, the physician would talk to me about what his position is and about my -ij 
general physical condition; whether I'm able to have tl^e operation; or whether 



there is some cCnstrainting conditioxH-s If I am young, then what does that *, 

' ^ ■ ^ / ' , 

mean in terms of not having children in the future. Then the physician would , 

ask that, I sign the permission slip and we would proceed. But what If I came 

to him and also had the label of being mentally retarded, * then there would hk 

a totally different situation. I might be denied that service based^on my * ' 

label. Even if I'm not adjudged' to be incompetent, don't have a" guardian, -aim 

legally able to\sign, and decide that's what I want to do, I may have great 

problems in -getting the operation. The physician niay be concerned with a 

i' 

possible suit ia the future and not operate.' Thus^ lawsuits can be used on . 
either si^ie in this situation. ; - . • ^ 

A related situation is where parents are worried about possible pregnancies' 
and decide to have a sterilization procedure dQne so that their, daughter will 
not be able*to conceive. A recenj: case was reported in which -the^ family w^s 
petitioning that a moderately retarded girl of about 12 or 14 be sterilized. ^ 



Moreover, they wanted it to be done by hysterectomy ^ so. thefe'^^^uldn't have 

■ , • • ,/r' •• • 

to worry about her having periods. ' That would take car,e' p*£ everything all 




in one step- She would be sterile , and she would notiiave'the monthly 
problem* This operatiort, done at the request .'of the- parents, 
might ^have relieved some of their concern's-, but would it have 
been in the child's best interest? 

The last area of litigation to be a4i^ressed h^re focuses on law suits , 
about comi^tmen^. The courts presenj:ly are siabscribing to a position of 
the need for the least restrictive environment. That is, individuals must 
be served by the state* in the least restrictive environment. There was a 7 
case m Washington, D.C. irfvolvlng a woman who was" called mentally ill) but 
who only needed some supervision. She certainly did not riepd to-be institu- 
tionalized. However, in Washington they had only two options. They could 
leave her wandering jthe streets, or they could place her in an institution. 
They, placed Her in the hospital. The woman finally got a lawyer, and appealed 
to the courts. The cotirt held that the pl^ement was not constitutional . ^ The 
state was restricting her more than she needed t(^jDe, and it was not her 
responsibility to provide ,f the least^ restrictive enTkjrort^nent, Tt was tl$e 
government's responsibility. 'She could live in the community if the needed 
supervision was available. Nevertheless, the institution was not appropriate 
for Ijer because' it was over-restrictive. 

^ In terms "of educational concerns here, what is considered to b^e the 
, least restrictive environment, generally, is the regular -class . Que^tions^ ' 
can be raised about that. Is the regular class in faqt the, least restrictive* 
environment? Does the attitude of the teacher about getting the handicapped 
students and not wanting them (and that's a dumb;kid, and that's a crippled 
kid, and that one's a something else kind of kid) . work so much against the* 

o / -9- 16 ^ • * 



student that the regular ci.ass Becomes a very restrictive environment? A 
special class that is geared to the youngster may, in fact, be much \ess 
restrietivej^^^owever^--we should expect the courts to Sdeal >/ith matters of 
law and not .of fact. I believe .they will rule that the least restrictive * ' 
* environment in the public school sector is the regular school classroom. 
If you remove a yo'urigster from that setting, you're moving him into a 
progressively- more restrictive environment un,til at the end, major restric- 
; ^n is- in some kind'Of institutional placement. 

The difference 'b.etween right to treatment and right to education is that ' 
r^ight to treatment has been used in institutional cases and right to education 

^ ^ - - \ : ' ' ' . ■ <: 

is used in public school cases. But there are attorneys who now are considering 
legal arguments' for dealing with schools in the exact same way they deal with 
institutions. .If they are able to do this, we -will ^e fagedT with demands for- 
educa^on, treatn^ent and other services for our students* as their right for 
^ being in a more resrriqtive environment than the regular class The lawyars- 
talk about this aS being quid pro quo , this for that.' If. the state takes 



s<yive thing ^^rom you, tl^n ^ must also give you something: In thts case of 
sohool^j^ the state takes some of yfie students' freedom (via mandatory attendajid^ 
laws) and so must provide ^something, in ,refturn (treatment or education)- The' 
argume^nt is that placement in a school ^pijb^^^m' for ar^ child in any state 
Where school attendance is required, is, in fact, a' day comihitment. The. 
students are committed for 5 hours a day, f^r 180 days a year, for' 10 years - 
between 6 and 16. And if it is a commitment, then the- same kinds* of legal*. 
arg<iments that have held for the right to. treatynent would also apply in the 
cirea^ of right to education. 

The la/idmark litigation in education was Brown v Board of Education , and 
a segregation suit in'which the* court held "that separate programming is*by law, 



not by fac*t, unconstitutional. The law says 'that 
to segregate studer^s, even if professionals could 
setting up a_program for Black stu^ei^t^^and have 
Black S't'udents in an ^integrated program. But 
under ^e.law. It is by law, not by fact, that segr 
tional. Segregating' students by excludi;tg' them from dcl><^ol or by putting theji 
into special classes on the basis of /ace, class or sex is an vmconstitutional 




act/ 



Brown focused on the role of |' the school, as a ma jor^socializihg- agency, in 

i ''I . ' 

this society and it thereby provided ^tlie background for many of the other cases. 
The second area-of law suits relate to concerns of>minority students who / 

felt they' were inappropriately placed ih cjka^s^s for • menJtally retarded Individ- 

' . ^ \ ; \ *=• 

u^ls. Many of these were filed in the West ^where there is a whole series of 

y . * ' • ' r " • . 

law suits Vith Chicanos, Blacks^ Or ie^:Ai'- Americans, and with Indians ^as 

<^ ^ 'J- - ^ 

plaintiffs. • tarry P. v Riles;, Cov^jtfgtibias v SaQ Diego .Unified School District , 
Dianna v State Board of Education and Sprang ler v Board of Education , atll in 

California; Guadalupe Organization v Tem^^e Elementary'^ School > District 'Nq* 3 

*■ ' ' \ ; r 

... • ' ^ ''^ 

in /Vrizona; Stewart y Philips in Massachusetts; and Lebanks v Spears in * s 

Lpuisiana are some of the, early gases filed, 

* ^\ * * > ^ 

In a:lmost ctll of these cases, the parties reached agreements where all- 

of' the demands of the "plaintiffs ^were met. Limits were placed on schools on 

the instruments they used, ' qualifications of ex4miners and then ability to 

place disproportioWtely lar^g^numbeis of minority children in special educa- 

tion classes. ^ ^ . 

* . - ^ " '< — * 

A signx.f leant case v/as Hobson v Hanson , a law suit filed im Washington, 'D-rC. 

" ^ • ,. » 

for minority students who ^ere being traclced by the schools. Th^ higher tl^e < 

track, the fewer ^j^ck students were in the program. "The court rules that - . 



tracking w^s not legal as it limited the opportiinities available 'to students j 

^ who. were placpd in the lower tracks. 

The third ma joi? larea in litigation was* the law suits against the insti- 
tutions. ,Wyatt V Stickney , the case against the Partlow State School in \ ' 
Alabama, Ricci Greenblatt , the case against Belcherton State School in ' . 
Massachusetts, and New York State Association for Retarded Children v Rockfeller , 
the law suit at Willowbr^k A book' Entitled Willowbrock, A Report On How It: Is 
and Why It Doesn't Have To Be That Way , by Geraldo Rivera, depiJts from the* 
point of^view.of the T.V.^ reporter who wrote the^ story, the conditions in that 
instit;utions . ' ' ' . * ' * 

There has been muc)i significant litigation around the right to education. 

'The two landmark cases are Mills v ^he Board of Education in Washington, d'.C-, 
and PARC ^v Commonwealth of Pennsylvani^ ^ Mills was significant in t^jat it held 
that^schobls cannot exdlude students ^d forget them. The school has the respon- 
sribi^ity to educate ev^ry student no, matter where the^tudent was, — in the ^ ^ 
school, in an institution, or just at home. PARC (Pennsylvania Asso'ciatidn for 
Retarded Children) .v Commonwealth was specifically conceded with obtaining < 
educational programming for all of the mentally retarded population. Since then, 
there have been ^ciditibnal law suits to apply this right t6. other disabilFty ' 
groups • The\<;o^^ ruled that the state not only had a res^oxj^^^ility to edu- 
c^te all retarded students, no matter where they were, but «had .an affirmative 
responsibility to reach out and find the^ cases that' they* weren't serving. 

We have been considering the intact of one of the three branches of 
government; the judical, on 'litigation. The government, through its power ^ 
in^he courts (as we learned- from Brown) , can impact on our programs Very 
specifically.^ The second area where the government has power and can be a^, 
factor' infiltration is the legislative proces^as new laws ar^ passed cind 



we bave additibnal requirements placed pn professionals to serve special 
popuiatioAs . . The third area, one that has not, been used^fc|y extensively, 

^ - ■. ■ ^ ■ ■ 

IS using, executive action to assure the rights of handicapped people. The 
Attorney General's office has been used to some extent. This is an approach 
that m4y be quicker than going through the courts and, in mauiy states, a 
rulinqf' out of the^ Attorney General's office* h)as the same weight as a ruling 
of law. There have been some 49 specific Atl^rney General rulings on educa- 
tional services for handicapped kids.^ This is jus-t another way that rights 
caA be gua]f;anteed for peopde by going through the exefcutive line rather^ than 
going through 14.tigation. 

' * * When the legislative area , is explored more comprehensively, aji interesting 
picture arises. Education is a staJfee responsibilit^because it is not mentioned 

' - -.V • ' ^ • ' • 

in the constitution as being e^ither state* or -federal. Thii^s that are not 
defined in the constitution are presumed 'to be 'the rights .and responsibilities 
of the state. States deal witH' tl>at Tesponsibility for education in terms of 
their .constitution, InVlj^eyms of laws and in terms of rules and regulations set 
,up by the state education department. Original state^ education laws show that 
many of, them look very much like a current man^cjatoi^ educatiqn bill. They say * 
that the state will provide "education' for 4II children.. However, states 
started to move toward '^system in which certain 'students were excluded. 
Children who couldn't profit from learning:, and children who presented other 
problems were some of* those excluded. State .programs moved from the concept ^ 
of a zero reject' or a* mandatory program, for all children, toward a pattern* of 
exclusionary practices, where 'whole classes of kids w6re excluded from school. 

The legislatiires recently have been addressing this problem by developing 
mandatory laws. Legislatures did this^in ah interesting way. First, they 
passed laws with delayed starting dat^s, ^nd second, they did not 



appropriate money to operate this new expanded .system. T^f^f coiprts have held 

* ■ ' '«*-^, . 

that the JLack of funds is not a defense when se^rvices are jnandated. Schools must 

provide constitutional safeguards and equAI services for af}.' mandated programs. 

These areas of education must be coveredj^ljefore* you do other ' optipnal things 

w ^ " ' ' \ 

(such as athletics and band). r'l " . , ./ 

J? * ' - / 

' * \ \ ' 

^ Iji some of the states, the mandatory requirements ^re delay^d for as 

* ^ "^'^ ^ I ' 

lc5ng as 8 or 10 years, and will not be in effect, until'^*1980. Wh^t has happened 

in those^ states is that^ they're havi^g^law suits, and the cfburts have hqld 

that the late starting date is not oonstitytional, , ^nd fur1;her, that they had 

to implement mandatory progi^ams immediately. Even though the law w^$n*t 

changed, the court rulings, in effect, moved lip the starting ^ate. |a' 



majority of states do have manc^atory legislation which grew out of the increasing 
demand by parents ^d professionals for some mandatory educational programming 
for all handicapped students. Eventually, Congress%3dressed the issue o\ 

\ t , 

manda^tory special education which resulted in Public Law 94-142, the Education , 
for All Handicapped Children Act of 1975. P ' ' \ \ 

Miny people question -J:he federal government getting involved in the state's 
rights. area of education. The response is' that the federal government is merely^ 
^making; irpney ^available .to', schools tjiat want to apply for it. Their position i^ 
that it is elective the part ^ of the states, and states .are buying into this,* 
beeause there is a great deal of money, ^nd the eunount will be increasing over 
the yeaftrs. J ' , ' * • . 

• However, the cost of using the federal money is that the state must comply ^ 
vdth certain federal mandates. One of the moist important is^ the need to*-' 
develop an individual educatiffe^^ for eacH student. This tieS closely^ *- 

to the testing- iabelittg-frlacement sequence that has been under such heavy 
attack thraugh the courts. - * ' * ^ 



\ ■ 



There are a number of ccteicerns that professionals face in terms of 

• .A 

testing, labeling and placement of younc^jstefs. *rhe first igsue is that the 

most commonly used instruments used in assessiripr the intellectual function- * 

d / • ^ \ ' 

i-ng of youngFters are biased: They have been jstand^dized essentially on 

. ♦ <? ' 

a particular portion of the population ^d 'a2;e not applijjrable across 
divergent population 'groups.. They are peculiar to individuals who-^ave a 

■ ' • • / j^' ■ ' • 

command of s|:andard English and not forptl^ers,. Moreover, I have Neard 

^ , • / A. ^» 

questions raj^d about the use of • the/ Spanish language version of the WISC / 

^ in the West because it was standardised in Puerto Rico, People who aire ^ 

^ . ' ' * ^ ^^^^ 

concerned in 'this area say^ that some .of the items are as inappropriate as 

some of the' English language items. So the first, question raised in the area 

of testing, labeling and placement is the issue of the 'instrument. 

^ Second, is t}ie issue of the examiner, Hoj^ veil qualified are these 



people in therms of the ^udents that they ar^ examining orf are attempti 



Lng^ 

to assess? " If I was to ask"' what a shed was, acceptable'^ responses would 

suggest some small structure' in th^ back of a ^use , alongside of a garage 

/ . . - . -A 

or something. X Chica;K> youngster-^ was asked this question as a part of ^a 

test she was given/and sh^ said, "Oh,, a shed is'wh^e my mother works,:" 

No fcredit; The examiner was not into the Held farming culture o£ that area 

enough to>^^now that that's exactly, where the student's mother worked, in a 

-pacljimg shed in the field. This examiner gav« no credit for^a cultur- ^' ' 

>^ \ . ^ 

alM accurate answer. ^en the. 'examine dbes not have ^y common 
experiential base with the sjtudenti does not have similar values, and also 
does not have, the same language, queStiojis are raise'd about thte quaiifications / 
^of the examiner, no matter how well certifi^ and licensed by the university 
an'd the state. • , . . - 

Another major issue in testing, labeling and placem^ent ^centers around 
th^ role oi the, parent. That is*, in te^j^ii^ of the 'parents Veing inforiqed 
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throughout the process, particularly being informed before the process starts. 
Recently, a loqal school sent a newsletter to parents in which it was reported 
that the school was cooperating with somebody to standardize a test with the 
middle school students. One parent wrote a letter to the building principal 
ar)d to the suE*rintendent which said not to use that parent's child. During , 

a- later discussion, the superintendent said he didn't understand the parent's 

* » ' ^ * ■ 

concern. The university 'group that was doing the testing presented it/to the 
school board, the board considered.it, felt it'was very appropriate, and so, 
^Jbhe parents' rights and interests Vere ^covered. * The parent tried to explain 
that nojt only did he feel that 'his rights weren't protected by the school': 
action^ KUt that: what they Jiad done was illegal. Parents do have a role, nojb 
after the fact, but before the fact. ' 

Moreover, in the assessment process, parents shojald have an opportunity* 
to, provide important, adaptive data on the youngster. They^should be' part of 
the input. And, of course, toward the end of the evaluation process, parents 
should be involved in the d^cisaon-making process. They should participate in 
considering ^what the options afe# the pros and cons of each'^oice, and then 
have a role in making the recommendatio'ns and finally/ of course, agreeing to 
the decision. ' * * 

Unfortunately, that is not the way parents often experiefice ^working with 

" ■■ , . ■ - ' 

^the school.. Rather, following the models from the musical "The Music Man," 

professionals "con*' parents. We tell them about their problem, and define ^ 

^ it as their problem. Then^we tell them we hav^ this- .great tiding, and it's , 

c^led special education. We have students in "smaller classes and a special>^ 



teacher, and it's gging to^be gr^at for a -cfhild. We're selling somethiitg. 

^^^^ ^ ' ' 

that we're huckstering in very much the same way as the Music Man. We're 



conning the parents who often aren't aware of % the implications when they 
sign the EPPC. They do agree, but often with the belief that the reason 

±^ ^ ^ 1 L 



they don't know is because of, their inal^ility t6 understand us. They are 

/ 

seldom aware of the .fact that we may not l^iopen and honest with them, 

0 

There have been many examples brought to my attention since" the Mandatory 
Special Education* Law was passed. Schools having "informal" sessions so that 
the parents did not have to be involved. St^ff being directed not to EPPC 
ao child into ajiy program that did not have an opening in it. Individual plans 
designed to fit the* available services, rather than Che child's needs. Parents 
still are not being i-nformed of their rights under law and the ^?3lsHons about 

the adequacy of the testing, labeling and^ placement process rem^m J\ 

* \ - 

f 

But perhaps there is some hope as p'arents learn to deal with us f rdm 
position of strength. I talked with Chicano woman in a sirjall California 
town, -In tile late 1960 's she agreed to have her son placed in a special class. 
When asked why, she said she had talked to her consultants, the older women in 
this community. She talked to them, reporting that the school people said her. 
son would-be placed in a special class and that the teachJr would help. She 
did not know* it \fas a class for retarded children as the. school personnel did 
not' mention that. Her "consultants" said she should cooperate cind so she • 



sighed the pennission fonn. Then when a law suit -vas to be filed in that ^ 

community, they we're identifying possible plaintiffs; her son was one of the 

students identified as misplaced in a class for mentally retarded- children.. 

During our discussion, which occurre'd in I974, some ye^rs af^*4r the law 

suit was filed, I aSked her^what kind bf relationship she now had with the 

4 

schools. She reported a different experience recently "with her youngest 

« 

daughter; The schcxDl appr92LC^ed her eibout moving the youngest daughter ahead, 
that' is, skipping a grade. The mother saijfc she thought about it, and she said 
"even for Chicanos, my daughter is small," so she thought"^ woujd be better- 

' 1 - ' 



for her to go year by year, she said she didn't undatstand s&me of the things 
the school 'people were telling her, but she felt, that they werfe hot telling 




her cleeirly* ' It wasn't*, that she didn't have the ability to understand. So 
she refused to cooperate, and she kept her youngster in the same grade. She 
sa^fe that since that time, sVie's had an opportunity to talk to other mothers. 

,who were being approached by the school to do one thing or cinothe?. Now that 
sheas' o^der, ab6ut eight years after the situatiqn with her' ^^Oa ^ 

'of the consultants for the younger women in that community. * * 

^ There is'^^gSlng to be this kind of reaction to the way that we try to sell 
people our product with little evidenc.e of our understanding of the child's 
li^ackgr^ound and experiences, artd with relatively little information provided 
for the parents. Tfie parents' role is a critical, ope , and if professionals 

Mgn't involve the parents, if they are not integrated into the process, and 

if professionals don't, stop seeing^ th^m as the- enemy, it's going to create 

situations in which a true adversarial relationship will exist. In this 

frcunework/ the behavior of staff may very well Stimulate parents to resort 

to the courts because the parents feel that we cire working against them as 

adversaries instead of feeling that the school and parent working together 4 

in the best interest of^a particular youngster. - ' • C 

A'nother, -issue in terms of the testing, labeling and placement sequence 

♦ * 

is the extent to which the IstbeT becomes a self-fulfilling prophecy* The 
label often sets limits on the child: you are MI (dumb kid); you are in an 

EI /(crazy kid) class; ajid the teachers and the other students are all aware 

,4 • * 

of this. We have many labels to place on children. We change, them as we 
are forced to recognize the ► extent to which they have ^negative connotations. 
However, the new terms quiokly are given ^11 of the meaning of the earlier 
^ones. Idiot, iinhecile, moron all started put as descriptors pf level of 
functioning. There have been many changes over the ye^rs as. ve n'ow move 
to terms Like educable or trainable mentally impaire4»^ A teacfier who did I 

25 ^ 
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not want to use the labels slow and fast ended up calling the two groups of 
students in her claiss the "rabbits" and the "turtles." 

•Itvddesn't make any difference if they are called the blue birds and • 

. r ' • • ■ ■ • ' " 

the^red birds; everybody knows where t)i>e smart students are and where the 

others are. Labels and this kind o'Sfe^^pij^g stigmatizes the students and 

roost importantly, in this society where mobility is so Important, it defines 

. their future status. If a studept, does not go through the academic school * 

^ t)rograms,^ if the child doesn't achie^^ca^demic^lly and is cjaanneled through , 

one of these other tracks,*" the prd^rtamming very definitely limits the p^rso^^'s 

future status. When teachers teach tp the label, and when t^ae label presents 

a limit to the view of the psychologist of other ways' in which the child can 
^ - ^ " ' " ... 

)5e" assessed, then, the- label forms the basis of the' self-fulfillings fJrophecy. 

The last concern in testing, labeling a^^ placement' sequence is that 

som,e testing may, in gact, be an invasic4i of privacy ^ There ar^ questions 

that are not pertinent to educational programming. There are questions that 

are asked that .are personal*, (Questions either to 'the youngster or to family 

and that we have no business even asking. The (iiurts are considering the 

issue of invasion of privapy, and we may 'expect additional rulings in^this 

area. . ' A \* ' ^ ^ ^ " 

^ Closely related to the role of testing and labeling is the right to 

education — the' right of. the child to a free, equAl^^eduCational opportuiTity * 

^Tlie3:e are some major issues ,;feh^t are being dealt with here, The first issue* ^ 
'* ' * 

is the issue of exclusion or o*f suspension, the denial of ^n .educational 

program >y^ using* a variety of techniques. ' One, is "the waiting list-- the strategy 

of placing handicapped youngsters on a waiting list. . Picture a wealthy suburban 

' . • , . ■ ' ^- ■ • 

Detroijt community with a waiting list for kindergarten. ohe X^^^. Imagine the 
^ reaction 'that the community would have. Waiting lists for special classes 
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have not been uncommon. That i«s one way of keeping a youngster out of 
Another way to exclude students that don't comply are suspensions^ or ex- 
pulsions. If they are old enough, they become dropouts . The word "dropout" 
shows the power of language.^ When you say soraebo.dy is a dropout, it connotes 
certain things. First of all, it sugge'stS there is an action, that the person 
did something, h£ dropped out of school. Many student^ are not dropouts, 
they are push-outs, they are shove-outs • Tlr|y are students who may have made 
the best possible deci^ion^j^'get out of what may be a very damaging environ- ^ 
roent .for them. But there is not another term, and so, with all of .its negative 
conrfotations , the students are presented as being school dropouts. That. is 
another way to exclude them from services. 

A careful look at exclusion wiir disc.lose certain things. ?or Example, 
minorities are "pver-represented in terms of their proportion to the population. 
Also adolescent males and poor 'people are over-represented. Thus, in terms 
of the right to education and exclusion of certain students from that rights 
tbere definitely appears to be class and racial factors thai: 'apply ^here . 

'A second issue under the right tb an education is that the quality of the 
program and the pfogress^'of *the youngsters is not reviewed. Students are 
placed in available settings with ex^-sting resources • Situations iel!5S.st where 
the books that are ^ used 'may, be left over from the regular classes. Extra and ^ 
special purpose items are in*shopt supply. The support for the program is not 
there so the qualit^ is. also nO't there. 

Another issue /tinder the right to education is that racial minorities and 
poor people are ovpr-represented in special classes. , This has been a common 
practice over the^V^ars, amd studies of the composition of special classes in 
large cities show that the majority of students are drawn from the- new poor 
populations that are moving into t;he city. ^ * ' . ' 



Another issue under the right to education' is the protection of the * 
individual rights. This involves all aspects .of the movement of youngsters- 
^from a regular classroom int;o ^ special class without due process and informed 



consent! withput 'a hearing, or without any of the constitutional safeguairds 

that ^exist. '%^e courts hold that^ this is* not permissable and schoolrs must 

address the rights of the individual within school settings • 
* * ^ 

The nfe}^t issue is the charge that special education not only is not a 
'quality program but, in ,fact, that placement in special education classes is • 
harmful/ thkt it is a dumping ground, a cemetery where we' bury the students 
that don't fit into our regular programs. The stigma that is attached to 
placement in a special education cj.ass follows a youngster through his life. 

Basic to- understanding 'the right to education is that this right of a 
, handicapped child to an equal educational opportunity is guaranteed by law. 
The laws have been modified in recent years to guarantee this' fot all handi- 

capped students and it is the sbhool's responsibility to see that the youngsters 

\ ^ . ^ 

'are served whether they are in the schools or in an institution. The school 

has the responsibility to serve^.all children who are in the legal* age range ^ 
regardless of r.^placement. The exclusionary practices of the past are no longer 
le^al. ^ \ * 

In conclusion tlien, a^ few points must be emphasized. When we talk about 
special or exceptioYial students, generally they are the ones who don't fit 
into the usual sphool pattern for behavior or performance. They are not the 
students who dxd well in .gramma^r school and are going to do well in high 
schobl. 'usually/ they are not the ones who functioned adequately in grammar 1 
school and who go on into business, general or vocational programs. Special*, 
needs students are those who really don't fit well and so schools have created 
special 'systems for handling them. That's the nature, of specie education -and 
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that is the basis for the whole labeling system. ' If the yo'ungsters who get 

caught upjin the system, are closely examined, they don't teally resemble each 

other* very closely, they vary from the expected norm that will be tolerated 

in the school; vary either intellectually, emotionally, physically or' in . 

terms of behavior or pe^rformance. They are students who are different — either 

they do~n*t speak English, they aren't white, the^ may be poor, or they may just 

not be happy with the school situation. James HefdOn, who talks about what 

these students are,^says that all th^terms for special kids really just mean 

kids who* can't, or won't, or don't do thing^s the way the school thinks they 

ought to be done. Once labeled as special, the school can pretend that there 

is a normal group as well which is served by the custom of the school. The 

school's obvious inability to satisfy many children then cah^ become natural 

since the child is a special child and shouldn't be satisfied by normal 

procedures and the school does not need to change its ways at all. It only 

has to create some special arrangements on the outskirts of 'the school to 

keep the specia]^ children and the special teachers out of the way.^ 

Currently, teachers, psychologists and others are in the midst of a. 

* ' * 

very pervasive movement: school personnel expect certain things in classes 
' and they communicate this value throughout the system. The parents often 
bring the 'same kind of values to achieve and to fit witKin the existing school * 
model. ^The psychologist and the counselor may respond by enc6uraging less* 
well behaved or poor performing studegits , intp ^p.ecial programs or out of school, 
and ti^iis whole process protects the school from the challenge to its ^ompetence 
t;hat these children make. It is difficult to overcome this orientation. School 
p^rsorihel must see themselve;^ aslpart of ^he situation—as part of the problem 

As a'^professional in^the fiejld, one pf the things that it is hardesb to 
deal with is my own personal responsibilities.- My concern here is I don't 
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J ever want to assuma a posture of "What do I do to -stay out of ccStrt?" That 
is too negative. To me, a bettSer question is what^kinds of things do I do 
^to insure that the rights of the youngsters^^d their families I am serving 
are safeguarded. * ' 

V Our 'defense is in. the exteht to which we believe in the individuality 
of tihe person that we are assessing, if is related to the extent to which 
we /are mlling to prptect the rights of that child, 'that student? and to 
cdnsider an ecological view of the problem* We are not assessing a situation 
that r^esides in the ihdividual, but rather the result of the inte^ction 
between the student, the school*" environment, and the remainder of that stu- 
dent's environment, it is only^when all of these factors are considered, 
/ when parents are fully informed -and involv^, when the focus is on the needs 
of the student rather than those of the system, when an ongoing dialogue is 
- maintained between the school and-^the 'home',' and when professionals recognize 
their own limitations when dealing with particular students , that a reduction 



Baling 



in litigation may occur, ' ^ 
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PROCEDURAL -PRCBLEMS IN CONDUCTING AN EDUCATIONAL 
PLANNING 'AND p'tACEMENT COMMITTEE ^^EETING AND A SPECIAL ' * 

EDUCATION HEARING FROM AN ADVOCATE'S PERSPECTIVE ♦ 

' ' ' v- . ! • 

INTRODUC TION ^ ' ^ ^ ' 

■ »k 

The adoption *qf the Michigan Special Education Code has resulted 
in many substantive changes in special education services and practices. 
The Code^ has «^lso created >a new cast of characters in the area of special 
•education. Perhaps the least recognized meinbers of this new cast are 
the parent advocates. This paper i^^^resses the procedurcil .aspects of 
special education from the. perspective of an. advocate. As an'^ad^ocate 
I have had the opportunity to observe the spec4.al education process from 
a somewhat unique perspective which I belifeve can be of assismnce to 
educators in ref iningr procedures in special education. ^ ♦ ' 

I would like to direct my remarks to three. areas: 

'(1) some observations on the significance of the 
Special, Education Code 

(2) cm cuialysis of problems of due process hearings 
in education . * ' \ * 

' i:>- ' * ^ - 

(3) and finally I would like to sequentially trace 
the special education placement process And 
outline some of my concerns with the procedures • 

» * ' ■> 

I. Some Qbservat^ions on the Significances of the Special Education Code 

From the perspective of an advocate, there are many aspects of the 
Special Education Code which represent significant educ^ttiional advance- 
ments. One of the most important is the provision for parental involvement 
Wfterican education for' many years has been considered^ closed system.*'' 
Educators believed / for various reaspns,^ that too much involvement by hill 
parents aind outsiders would necessarily result in a diminution of their 
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^ control* over educaj^aon without a corresponding benefit in the quality 
of the educatiarial process. Consequently, a large number of parents 
were sold the ide^^^at the best forms of parental • involvement were 
through voting for the levy of/mills or the traditional P.T.A. activities 
of parents' nights ^d bake gbod sales culminating in the purchase of 
various paraphernalia for the building. But parental involvement is a ^ 
broader and 'more viable concept, it includes the sharing of infor- 
mation between the parent and the school, the detailed discussion of 
that information, joint responsibility for prograrianatic determinations, 
and a recognition that parents must' reinforce the child's school program' 
in the home. The Special Education Code provides the necessary framework 
for this type of intensive parental involvement; and it is tturough the 
exploration/ of this .type of involvement that, we wij.1 ultimately find 
sound approaches to the question of accountcLb4.1ity in special education. 

The provision for parental involvement also calls for a "system of 
joint decision making by educational speciarists and the parerit.s^^' A 
system of joint decision-mcUcing is important in two, aspects^. First, because 
it provides for a systematic decision-raciking scheme^hich C2m be easiJLy 
implemented and independently reviewed; and ^cond, because it includafe 
parents as an integral part of that s^Urem. Both of these help to protect 
the interest of the child through the parent.- . ' ' 

Another significant ^a^pe^ct^of the Code is the recognition that sit- 
uations invariable wi^I^ arise where the pe^rents and educators cemriot 
^T^c\i accord on^.a satisfactory^ educational plan for the child. In such 



situatiohs^l^he Code .adopts a state-wide due process procedtire for 2ui 
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impfiurtial hearing that culminates with an "appeal to the state super- 
intendent of- public Instruction. Through the hearing and appeal 
procedure parents should be able to test ;the validity of the school's' 
decision with^the assuremce that they will receive' a full and' fair . 
hearing of their concerns . \ . 

^ In addition to mandating a due process" hearing and appeal at the 
request of the parents, the Code allows parents to-^utilize lay advocates 
or attorneys to assist them with the hearing and requires the school to 
notify parents of organizations In. the community that will assist them' 
in preparing for the .^hearing euici^^esenting their side of the case. 
Although I will comment more fxilly on the u§e of advocates at a later 
point, suffice It to that{ such a system has 'the pot^tial for ^afford- 
ing maucimum protection to the, student and parent's by assuring that plaice- 
ment and programming decisions are educationally sound auid' procedurally . 
fair, ^ $ ' : * 

I have reserved for last, what I consider to be th^'most sigriifi- 
cant educational aspect of the code — not so much from the perspective 
of an advocate, but from th^^rspective of one deeply concerned with 
^ the educational welfare of stfudents — and that is the requirement for 
a written curriculum plan based upon individual performance objectives 
for each student in accordcuice with his/her needs in the cognitive, 
affective, and psychomotor domains (340.1733 [b] ) . I feel that it is 
significamt because it will prevent the type of mass programming now 
pervading educational institutions .which' ignores the needs amd ^ 

.abilities of the child, frustrates the creative teacher^; 'and results ' * 

_ .- ^ » 

in learning only by .coincidence. Individualized curriqu4.um plains cmd 
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performance objectives are an educational affirmation of student indi- ' 

4 

viduajity and personality. They require teacKer^ to interact more 

closely with the student as a total human being with educational needs 

V 

that are^ distinctly different from every othe^r student; They also 
offer educators an opportunity to expei?5ience teaching within a formal 
system of individualized instruction and learnin^g which will aid in the 
refinement and expansion of the concepts for more generalized utilization, 

.It is difficult to deny the 'validity of the view that tlie educa-' » 
tional decision-mavking process of tflie Special Education Code ia a 
special process for children with' special needs.' However, .in a broader' 
ense that decision -making process has potentials for all children • I , 
elieve that these potentialities ^re beginning to be recognized ^nd 

acted upon. I am referring to the present discussion in the state of ' 

1 ^ 
N^w Jersey. Last year the state's sqhool -finance system was invalidated 

■on the grounds that it 'denied equal protection of "tjje law. What is being 

suggested as a possible alternative is 'a system similar to 9ur Special 

, Education Code whereby, on a statewide basis, each student>>^ program is 



determined by the equivalent of an EPPC with .procedural safegrounds ^ 
si^lar to our Code's. The provision of state funds is then based on 
programming and ser^w^ees required by each student. While such a system 
may well be fceyond the present* capeibilities of New Jersey or Michigan 
or any state, it is, nevertheless, a direction to explore as we continue 
tc evaluate and iinplement the Michigan Special Eduoatipn Code. - ; 
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II. Problems in Providing Due Process Hearings in Education 

.Over the pasjt twenty years, the courts and iegislatxires in this 

country have increasingly 'found it necessary to^ intervene in the 
** • • • 

operations, of public schools wi-di declaration's of legal requiremer\ts 

for educational practices . Consequently, educational policies smd \ 

*. • ' ' 

• practices have been more profJ)undly influenced Jjy. the law than by 
ed^ucational philosophy or theory^ * While the desirability of this legal 
involvement can be discussed ad infinitum fyom \rarying educational, 
legal, and political E^spectives,, what remains is the pradtical 

problems ofci how to comply with the letter and spirit of those- laws. 

/ * 

Within the past few months th^re- has been several new legal 
developments affecting educatiorv-: ' The Educational Riglrts and Privacy ^ 

.Act, governing student records; the SUpreme Court decision in Goss v. i 

• ' ' * -i ' t ' \ . / ' 
liope^ dealing with, shont- term suspensions; and Woods, y, Strickland deal- ^ 



iii^ with school 'board ^meyrer's liability for Violations of students' 
rights • Thete is a common thread throughout all of these developments — 
they all c(jncfrn the hearing rights oS-students ^nd parents. When these 
developments in the area of hearings are..ad^ed to the existing special, 
education a^d expulsion hearings, one must* conclude that schools and 

* ^ 

parents will be involyed in several different types of hearings. While 
these hearings vdll be to' determine edv|«ttional rights, they are ^nonetheless 
legal in nature. The imposition of a requirement for clue process hearings 
places a legal burden, both upon ^ the scribol and the parents. 



The school's .underlying burden is its responsibility foK providing 
hearing off^ers to coRdact the hearings. To a certain extent the local 
di"Stricts ajid the state board of education have 'miscalculated the nature 



of that responsibility by assuming no special skills are necessary to 
conduct a hedr'ing. However, the hearing officer must not only be ^ 
knowledgeable of the njandated procedure, but must also understand his/her 
role in conducting a hearing, th^ process of weighing evidence, how to 
reach a decision and how to prepaore a wrj.tten statement of finding of 
facts and conclusions of law. There are difficult tasks even for those 
trained in the law. To a^ssume that ahy person who is fair-minded and 
impartial can adequately perform that' fuiiction is to do violence^ to the 
concept of due process and to make a travesty erf the hearing procedure. 

I am not suggesting that these lawyer-like functions ^re beyond the 
capabilitie's of the average administrator. I simply suggest the need 



for training and screening of those vAo will perform that function. 




More specifically, I am proposa^ngythat a training? program be established 
so that districts can train personnel to perform that function effectively 

Ml 

^ The burden that due process hseirings place upon parents is quite 
different but related, and it' is illustrated by the Special Edii^tion 
Code. The Code recognises the ne^ed and provides for assistance to the 
parents through advocates. Furthermore, the. Code requires the ^hool 
district to infj^itm the parents of organizations to assist parents in. pre- 
paring for a hearing. And finally, the Code provides a due, process 
scheme for the protection of parents cuid ^udents. But such protq^^ons 
are illusoz*y in that skilled advocates are generally unavailable to 
parents unless they are able and willing, to retain p;rivati^ counsel. To 
combine an unskilled heauring officer with a parent With only a minimal -] 
understanding of procedure and-nrf' skills in advocacy is to humble a very 



noble and worthwhile concept. There is a genuine need to begin to ' 
develop training programs for advocates and to institutionalise their 
utilization. ^ 

Basically, I think the solution to the problem of law and education, 
especiaily as it relates to hearings, is in training- the key people who 
will parti6ipate so .that they are ^killed in their task and knowledgeable 
about- procedures • And it is through this skill arid knowledge that we 
will arrive at the* fair and accurate decisions that we all desire. 

III. Sequential Examination of the Special Education Placement Process: 
Concerns of the Advocate 

I would like t^devote the remainder of my presentation to a sequential 
examination of the special e'ducation process, highlighting some of ^e 
problems that I have "fencoxintered as an advocafe. 

If I may digress for a moment, I think that it is iBjportant to 
mention briefly what I consider to be jay funct\j.on as an advocate. At the 
hearing stage the advocate has the obvious fvmction of vigorously represent- 
mg the interest of the parents in much the same manner as an attorney 

would represent a client. But the lay advocate in the educational setting 

( 

has the additional^responsibility of educating the parent by explaining ' 
procedures and policies, and helping the parents to'^r^ognize the avail- 
able alternatives and *the possible consequences of each. Once a decision 
is made by the parents , the advocate vigorously represents the parents 
through presentation of ^vidence, refutation of opposing positions, qu5s- 
^tionmg of witnesses, and the argument of procedural and substantive 

issues. Because I view the role of the advocate in such broad terms, I 

t 

\ 

have had no occasion to wand^ outside the purely procedural areas into 
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some that are basically educational* Although I view these areas as 

>^ ^ 

educational, they are critically important to the preservation of pro- 

7 

cedural safeguards of parents and, consequently, of *the utmost concern 
'^for the advocate. 

Before moving into sequential exaonination I would like to comment 
on one issue that will effect tetany procedural* aspects .of • special 
education — student ^records. Under the new Family Educational Rights 
cind Privacy Act it will be necessary for. the school to develop policies 
covering the* release of information. It is important that Iqcal and 
intermediate districts pay special attention to their special*' educatiorf 
responsibilities as policies are developed pursuant to the Act. Although 
time does not permit a detailed smalysis of Jthe policy implications, a , 
couple of the issues to be considered include ; 

* — Relationship be^tween local .and intermediate districts 

— Does the Act require local districts to obtain parental 
consent before transferring records to the intermediate'' , 

^ dist/ict? Or must they simply notify the parents of the 
traoisfer? 

Additionally, local and intermediate districts should make^ sure that 
those persons who will be acting as hearing Of ficers are included within 
the class of school personnel who have legi4:imate educational' interest "iso 
that records can 'be released to them^- without consent. * 

These-are-but a few of t/he '^-special education considerations that 
should be included in developing record policies. Additional information' 
pertaining to the Family Educational Rights and Privacy Act i^ available 
by writing to the Program for Educational OpEortuni'ty . 
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A. Su^spicion of Need 
ContrSiry to the provisions of thie Special Education Code, I believe 
that- the need for the advocate begins much eetrlier than the hearing* 
stage. The first area, that' will merit scrutiny by ,the advocate is the 
initial step which I refer to as^the "suspicion of need Stage.'" At 
this stage someone in 'the school suspects that fehe^^hild may be in need 
of special education services. As an^ advocate my attei^ion will focus 
upon what occurs on the basis of that suspicion. More specif icaily^ is 
there a procedure, Jcnown to building personpel, for acting upon such a 
suspicion that includes: , ' 

1) who' to inform of 'the problem 

2) documentation of problem 

3) documentation of any attempts by the teacher to 
solve the problem . 

\ , 

4) the objective evaluation :of the problem by an 
impartial specialist 7 . ' ^ ^ 



5) /footificaCion of parents. 



Iif the absenc§^jpf the^ or similar procedures, the advocate should con- 
sider the case 'suspect and proceed jcautiously ^ , 

A very serious problem at this stage of the process is the issue 

of su^ension. The Code provides that the Superintendent of the locals 

-* - • 

district is responsible for making 'changes in the status, of licmdicapped 
persons except where section 340;298(c) or 340.613 of the Michigan 
'compiled Laws are applicable, in which case' th#^ Intermediate Superinten- 
dent is responsible, ^he critical section is 340.613 wl^ch states: 



Sec* 613 ♦ Expulsions of children; handicapped, evaluating* 

The board may authorize or order thfe Suspension or expulsion 
•from school of a pupil guilty of gross misdemeanor or per- 
sistant disobedience when in its judgment the interest of the 
school *may demand it. If^^ere is reasonable cause to Relieve 
that the pupil is handicapped, cind the local school district 
has not evaluated the pupil in accordance with rules of the 
state board, the pupil 'shall be evaluated immediately by tnte 
intermediate ^district of which the local 3chool district is \ 
constituent in accordance with section 298c. / -\ • 

To begin with, I have serious doubts as to the intent of this provision. 

If it is a good faith* effort to get necessary services for children, it 

possibly is acceptable. But if that is .tjje case, therl I do not understand 

Xwhy the school is not* proTiibited from suspending the student until aft,er 

the evaluation; if it is a good faith effort, why aren' t.protections built 

in so that a stjident may prevent evaluation based upon such a nebulous 

standard as reasonable c^uge? After, seeing from first-hand experience some 

of the trivial. conduct for which students are suspended, I think the' only 

way to prevent abuse of this bro^ad power is to require the school to stay 

the suspension decision until after an evaluation. I do not believe that 

it is in any way 'justified to suspend a student, who may be in need of special 

education services. * . * 

' B. Diagnostic Decision ' • * ' 

The next step that attracts my attention is t^he diagnostic* decision. 

« 4 f 

f * , 

This area is a particularly difficult one for me because I do not have train- 

. ■ '. • ■ - . ■ . \ 

ing in educational or psychological testing and I am generally suspicious 

of standarized tests. The problem becomes even more acute When dealing with' 
** * » • 

• • • 

a situation where the child is racially or culturally different and the 

' , ) 
suspicion relates to a possible learning disability or emotional impainnent. 
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Paranoia aside, however, the primary function of the advocate is to ask 
some basic questions: 

1) Has there been compliance with intermediate' 
district plan? ^ 



2) At' what level -cind by whom was diagnostic decision made? 

\ • > 

3) Were parents .consulted? 

'* 

4) Did the parents consent? 

• * ' * ' 

5) What ,type of diagnostic evaluations were requested and 
can provide information relating td alleged problem? 

6) Who conducted the evalucttions? 

\ 

. 7) .Is the reliability" of instruments used for the child beina 
evaluated? * . / ^ 

Beyond asking these basic questions the advocate should seek the assistance 
of a trained specialist. 

C. Appointment of Committee 
The next area of concern is the appointment of the EPPC. The Special 
Education Code requires that the Superintendent of the local district appoint 
the EPPC, which sTiall consist of at least four members incluaing: 
1) a representative of "administrative personnel 
•2) a representative 'of -instructional personnel 
3) a representative of diagnostic personnel 
A) and the parents, 
le Code offers no guides regarding the^maximum niimber of school staff tHat 
caii\be appointed. - However, school districts should carefully consider the- 
issue ^ attempt to restrict the copmiittee to 3 or 4 professionals. 'If 
other pers6i;inel are needed they 'should be invited 

ad hoc basis t\offer information. The stacking of the committee witt^ t 
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many professionals has the tendency to overwhelm the average parents* 
and may impede the full participation of the parents. In a smaller 
group setting it is easier for the parents to establish rapport with 
the members and feel comfortabl^ in asking questions and expressing 
their concerns. - ^ 

Although the Code does not speak to the issue , there should be a 
mechcuiism for the parents to challenge the appointment of any' person 

to the committee^/ If there are. persons whom the parents > for any reason 

«. ' 

feel uncomfortable with^ it is more efficient for that person ±o be re- 
placed so that conflicts do not ari3e that will obstruct the successful 
completion of the committee's tasks. This suggestion is not intended to 
constitute parental appointment of the committ;ee. However, under the' 
structure ^pipvided by the Code the only people who are not expendable are 
the parents, - So, in- cases of parental objection, it is not unreasonable 
for the' school to replace any of the three required profeesionals. 
, ^ A related issue at this stage is specifically informing the parents 
of who has been appointed to the committee and^imiting the meeting to 
those persons. Many districts, in the letter requesting parental pcir- 
. ticipationv, will inform the parents of who the othglr members of the 
/ committee will be. I th£nk this is, a good practice for districts. If 
the* district feels it is necessary to have other staff persons 'at a par- 
ticular meetin^^ they should notj.fy the parents in advance. Npthing^can 
be- more upsetting than to walk into a room expecting four people and 
finding ten. If «the parents are already apprehensive 'about the EPPG, such' 



unexpected occurrences can chemge that apprehension into mistrust. 



ERIC 



In relation to the problerafof parent apprehensiv^ne^s J or mistrust 
of the EPPC process, one way to allay such fears is the designation of 
a staff ""liaison persoif for the 'parents, if the district would designate * 
. at some stage before the initial meeting of the EPPC a ^staf f member to 
act as liaison, that person could perform several functions* He/she could, 
be the individual staff member responsible for all communications to 
parents, responsible fpr informing the parents of the purpose and process 
of . the EPPC and answering any cjiestions that the pcteents have. The liaij|pn 
could also b^ a central informational point for other, staff members, as 
diagnostic and other informaticxi is gathered by designated personnel. j 
Finally., the liaison could be the familiar face* necessary for parents to 
begin to establish trust. . ^ ^ • ' ' 

One final point about the committee appointment stage. Although I 
h^ve mixed feelin'gS about discussions" concerning a child's jJlacement by 
school personnel without the patents, I do think that some discussion is 
necessary to set ^up an agenda for the meetings ; to make sure that the » 
- necessary information has been gathered,- ^and to be^in to focus the i3sues' 
so that a cogent presentation of information can b^ made. If the professionSil 
staf^ members are unaware <^ what the issues are and have no s^nse of 
direction^ then the meetings will .tend to confuse the parents rather than 
• assist them in making a decisiorf. " ' n 



ERLC 
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.ly. ' Conduct of EPPC 



"-One of the major deficiencies of the Code is the failure to provide 
specif ic .procedures for the conduct ..of EPPC meetings • The absence of * a 
specific proc6d\ire raises several Issues for the advocate: 

1) ^ Does the ^rent have a right to bring am advocate tb the 

, " meetings? Thfe section of the Code dealing with represen- 
tation discusses advocate^ in the context of a hearing. 
No mention' is made of the^i^i^ht to an advocate ^t the EPPC 
meetings. However, I have been allowed on several occasions 
to appear^ 'with the parents at the EPPC and have generally 
had the cooperation of the school. I believe this to be a 
' sound practice • If the parents feel the need for am advocate 
at this stage, there', is little reason for the school to resist 
such an attempt. The EPPC is a critical stage of the place- 
ment process. By allowing- am advocate at this stage the school 
may be able to resolve matters in the relative calm of a 
conference atnpsphere rather than in an adversarial heauring. 

» ' • - =. 

2) Should the school make a complete record of ' EPPC-meetings? 
The Code only requires the school to make a complete record 
at the hearing stage, it is the common *practice of many 
cotmnittees to appoint^ a secretary who takes notes 'and pre- 
pares minutesv. This practice may serve t^ie purpose for a 
majority of cas^^s. However, when discrepamcies arise* 
concerning what took place at the meeting/OJ^ the accuracy 
of the minutes,.. thMe>is no way to r,esolve them. If the 

' resolution of 'those discrepancies is critical to the out- 

come, of the heauring or appeal, it is difficult to estaiblish 
the facts. A possible /solution is to tape the EPPC and to 
* , t>repare the minutes from the tapes. At thp end of the EPPC 
prodess, if theSparenf accepts the recommendation, the t^pes 
can be destroyedX^f the paurent re"3ect6 the r^ompendation, 
the tapes are available for the parent amd advocate to pre- 
padre their case. . , 

3) Is the parent required' tb provide interpreters for-.parents . . 
at the EPPC? The Code speaks only to the issue in- * • 
terpreters for evaluation pvirposes. However, interpjppters 

" may still be required under Title VI or other federal^ 
legislation. Mbst scho9ls, however, willingly provide 
interpreters when necessary. * » , - 

4) How are the recommendations on eligibility placement reached? % 
. The Code' qives little guidamce in* the area of how the ] 

various committee decisions aure made; whether it is by voting 
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and if so, by a simple majority or 2/3 majority or some^ > 
alternative method. I am not sure how to resolve this 
problem ]^ut I would suggest that every possibfe altern- 
ative be used prior to a resort to voting. The 
committee, by its vary nature, must include a majoriliy 
A of school personnel and to report to a vote, especially 
where there is sharp, disagreement, gives the appearance 
o^ a sham. The ultimate solution to this ^problem may 
have to be in some type of neggtiations mo^el where 
' t there is burden on committees to' attempt to negotiate 
problems before recourse to a hearing. 

/ ^ 
5) DOes the school have an obligation to present alternative 
programs? The Code clearly obliges them to do so. After 
the comniittee ha'Si* determined trie eligibility issue, there 
remains *lthe issue of placement. It is hfere that I ielieve 
that school personnel can be most helpful to parents by' r 
using their expertise to present' the .alternative types of | 
prograuraning whi^bh will meet the c3iiild*s .needs also consider- 
ing the paurentsj input as to the various progr^s bas^ ^^^J 
on the par^ts' expertise/* Hopefully , through the merging 
of ^ese expertise, a sound program can be developed for,, 
the student. 

Two "additional comments which do not necesssurily rela^ie to defi- 
ciencies of the Code but to more generalized concerns, t'irst,^! would 
like to strongly urge the appointment or selection of a chairperson for 
the committee and the active assumption of the role by that person. 
If the members of the committee ^recognize that there is a chairperson, 
it may aid in resolving conflicts especially whejj two or more antagonists 



issues* 



threaten to di^jrupt the meeting by dealing with personalities and .not i 
Second, I would like to' suggest the use of agendas by the committees so . * 
that members may fonmilate a^ sense of direction and the chairperson may 
use it as /a device for directing. the discussion o£ the^'^sues; 
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E. Notice to Parents 



Most districts -have not -encountered problems in terms of informing 
parents concerning the placement. However,^ I strongly urge that the 
notice include all th<B elements outlined by the Code, which includes a 
•description of the proposed action and information about hearing rights. 

1) Description of proposed action . In some si1:iiations it maV 

be unclear' -to the parents exactly what the recommendation " " 
of the EPPC was. To simply refer the parents back to the 
. recommendation of the committee may be confusing. ^ 
' recommend a full statement of the proposed action and the 
underlying eligibility determination. 

2) In£o3nning parents of hearing rights . Xf the district 
does not have apy sort of parents* Jhandbook explaining 
hearing rights, then the school should develop some*tyffe 
of statement outlining those rights in understandable , & 
language and emphasizing the time deadlines.. Because o^ 

the problems of a lack of advocates mentioned earlier,^ ^ , ^ 
the school Should also request that the ^parents notify^ 
, them* if they wish the assistance of an advocate and cannot • 
locate one. The school 'may be able to fxirther assist 'the. 
s^arents in the search r v *. • , 

An additional consideration in this stage relates ^-to program change's. 
In the -period provilied for the parents to respond it is ,import2Uit to 
remember that changes in programming cannot b6 made under the Code. 
This fact should be made dlear to all building l%vel personnel who have 
responsibility for the child's present educational programming. 

F . Hecuring Decision^ by Parents ^ ' < * • 

Although this stage of the pi;ocess is nomally not one in which 
the school is involved, a couple of points on the advocate's role m^y 
be helpful to you. First, I will normally attempt to discuss the decision 
with the 'Parents and offer my suggestions. I try to consider and. present 
two factors: • . * 



\ 
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1) the suitability of the recommendation 

2) procedural compliance* ► ^ . ' 
Sometimes, even though the^^^ommendation is acceptable, procedural 
irregularities are so flagrant that careful consideration fttust.be given 
t6 requesting a heal'ing to est^lish those violations. This is usually 

a very weighty decision for the parents and* the advocate. But In certain - 
instances after weighing all the factors ~ the acceptability of the 
recommendation/ the possible inconvenience to ^he parents, and the ' ^ 
potential for postponing necessary services to the child it is-^necessary 
-»to pursue a hearing 'to establish that the procedure is as important as 
the result. I mention this situation because the intent is oftei} mis- 
under^ood by educators. But I feel il; is importantf to do so. - * 

The other factor :which I would like^to meftj^on briefly is 'the consent ^ 
fonij and to stress the^ importance of having, forms that are jonderstan&ablje 
and making sure that parent^^ understand what they are signing.' Although I 
was .not personally involved^ I have 'been informed of several occasions 
where parents thought they were signing an approval 'of- the minutes and 

instead signed a hearing waiver. • 

" ' f <♦« 

One last, point on this stage''. • It is unclear from the Code what exactly 
must be included, in a letter requesting a hearing. Probcibly'a parent could 

9 

m ^ < • # 

'simply -say / "I hereby require a hfearing," arid, it would be^-suf f icient. But-. 

I would suggest that the schools provide a hearing request form to parents 
•* * » ' . ' * ° ^ 

yhich contains information about the 'grounds for the hearing. While such a 

form co*uld not be useci limit- the issues raised at a hearing , it would 

be useful .in stimulating the parents feo think through their objections, and * 



•43- 



48 



It would provide a hearing officer with a general notion of what-the 



•issues are. This would allow some time prior tcr the hearing to research^' 
the issue, which would expedite the decisional process. ^ 
, ^ G. Hearing * 

The two primary issues in the hearing ^age ^re hearing process 
and authority of hearing officer. ) * ^ 

The Special Education Code outlines an adequate^ scheme of pro- 
cedural rights but does not sp^fcify the procedure for the hearing.' 
But several problems »ay arise, 'including.: \ ' ° 



1) Is the school required or* allowed to 
If so, who represents or presents th^ 
Can it be an attorney? y 



send a representative? 
school * s position? 



2) - Which party has the burden of proof? v • - ' 

3) What is the order of presentation of Evidence? 

4) Ccm the parents request that witnesses"^ present 
only when offering evidence? 

.The second problem at the hearing stage is what is-^he authority 

of the hearing officer in terms of granting relief. It is not clear 

to me \;rhether the hearing officer is limited to sustaining or rejecting 

^the EPPC recommendation, or if (s)he cari fashion a program and^ order a 

placement on his/her own ?.nitiative, or if the hearing officer is limited 

to, deciding on the issues raised the parents, of if he/she can .order 

the EPPC to start all overV or prohibit the school from starting agDther, 

4 - , > X 

EPPC. Such issU'es may seem at first glamce uniit^rtaAt, but to the 
advocate the resolution of such issueS is critical for developing -st-rat:- 
egies for presenting a case or^even the more basic ,issue of depiding the 
vaLue of dnitia'ting a hearing. _ ~ , ■* 

• --44- 49. - , 



H. Decision by Hearing Officer, 
» • . * - ' - • 

The decision by. the hearing officer is importcmt tq the ^advocate 
In terms of a .possible appeal . The Code requires the hearing" officer 
to voake findings of 'facts' a nd g bnqlusions of law. Findings of fact i 
include all issues of fact posited by the parties and not just^ selected 
portion of them. This is a difficult- task for the hearing officer when 

• ^ ' . ; ' * • t ^ 

there is no established procedure •'tor conducting the hearing, but the 
obligation to provide* finding of £acts is clecu:; cind the, failure to dp 




so may severely, restrict the possibility^ of effective appe^^^uid should 
be gu^arded cigaxnst. . ' •* 

Appeal to the State Superintendent . , 

Centrally the issues discusseld earlier in the context of the local 
hearing of f i^j- apply also t6 the .decision of the gtate superintendent 
or.hx? designee. HoWeyef, an additional concern in the ^peal context 
is wj^i^^pr6ced^e is to be utilized. For some timeVE assumed that the 
procedures from Rule 24 were ^ppl^Tcable in toto. But/Rule 1725 of the 
Code sgjSBlf ically states thafe.:\.' 



< 0 



"The deadlines jfor appeal to jand decision by the 

heatring officer as ?*et iforth ,in/Rule 24 shaiA. ^ - ' 

^apply. in appeals to the 'super^fendent of pxjbiSc 
instrubtion." , • ^ " / ' 

My inter^pretation of this fanguage ,is that^pnly^.the deadlines from Rule 

24 are applicable euid not the procedxires. ^^349.291 of {'the Michigan 

"Administrative Rules outlines a comprehensive procedure for hearings by 

the state superintendent. That prStedure conflict^ in several respects , 

with the Code. If that procedure ls>to govern 'the hearing before the 

' - ' ' f ' .tm ^ . 

state ^perintendent , then parents should be notified of that fact so 
that they may properly prepSure for tne)' hearing. ^ 

. .. . ' • -45- 50 # ~ . • . 



Conclusion ' . * ^ ' 

. , These are. some of the issues and concerns that face the advocate. 
They are by no means the entire scope of special education/ Beyond \he 
stage of final appeal. to the State Superintendent, there remains the 
other and more difficult* stages of providing the educational services, 
which is what the" procedure is all about^ I hope that my attention to 
the problemmatic aspects of procedures h^s not obscured the fact that 
the' real issue is quality education for special needs children. Develop 
ing gpod procedural practices, I believe, should ser\'e to refocus our 
attention ^pon the quality of those services. I hope ^that ray comments 
will be of assistaij^e to you in moving towards that goal . 
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INVOLVEMENT IN DIAGNOSTIC TESTING 



Since the passage of PA 198 in Michigan, and especially since th^ passage 
of PL 94-142 'at"" the federal level, parents must join professionals in making 
educational classification and p^acemerft decisions about their child. Often, 
parents have not had a formal opportunity for giving input into the placement 
and classification proems un-til the latter stages of that. process, if not 
actually the last starge. In all too many instances, the Educational Planning 

, and Placemen t CummlLLtf e Meeting (EPPC) is the first opportunity parents have 
to try- to come to mutual decisipns with professionals. . In this process, 
parents are at a great disadvantage since: (1-) they ordinarily do not know 
the educational resources available 'and have limited , if any, first hand^ — T 
observation of their child in the educational setting; 'and (2)' they are not/- 

^ families: with tHe psychological testing instnanents from which critical 
classification and placement data are obtained. I would like to argue that^ 
it is essential to formally bring parents into the^" process long before the ' 
final decision-maJ^ing meeting, and I will suggest that an optimal time for 
parent involvement, is in the actual diagnostic te^^|||gig itself. ^-^^^ 

^ In order to xj-alk about my models of family involvement in^ a- child "diag- 
nosis'-classifi^jlrfi^-^lracem^nt" process it is first necessary to review some 
familiar concepts of standardized ttesting. Standardized testing necessitates 
a controlled testing context: ' fo.r example, the room, materials, order'of 
presentation, and examiner inst^ctions are unifoymly pj^j^yribed. *With the 
testing context held cons^gnt, variations in child performance should ideally 

*be attributable to differential responses to specific test items mediated by 
differential intellective-cognitive abiliti»es. There is, however, much '"^ , 
evidence indi*catiog ^that children vary tremendously in their reactions to the 



standardized testing situation itself, and that these differential response^, 
based on experiential, emotional/ cuid motivational differences , affect per* 

m p 

t 

formance outcome on test items* In addition, the individual child is a" stiinu- 
lus with tremendous demand characteristics who impacts differentially on 
different diagnosticiams, despite the diagnosticicui's attempts to adhere to 
the standardized *'sc^ipt, " The testing situation isv therefore, a complicated 
interaction between a child who brings uniqud^x^rifences , expectations, and 

^responses and a diagnostic examiner who /also brings unique experiences, 
expectations 'and responses. The test is a tool around which this very complica- 
ted interaction takes, place. Also, the tools themselves (different tests ^ 
and test'items) change the* context ^of the interaction. The diagnosticiari's 
very difficult problem Is to figure out why the child performed the way ^ 
or she did in this very .con^licattfd situation. - 

Standardized testing is- traditionally des^igned to minimise the* impact of 
the individual differences of examiner and child. ^It is my opinion, that we 
should try to maximize these factors to learn more about an individual child. 
This involves "spontaneously changing the* standardized \es ting routine to 
orchestrate new interactions with the child in response ' to, the ongoing dialogue 
between the particip^ts. In- other words , in order to understand the individual 
child we have to capitalize on these individual differences. .By using our own 
emotional *and immediate reactions to the child we can utilize 'the ongoing sit* " 
uati'on to bring out these factors more pearly. This involves the diagnostician 
more personally and actively in the diagnostic relationship, and this type of 

» active involvement carj^s some personal risks to the professional. For example, 
if you have a t^t with a sat "script," it tells you how to "be" with the child. 
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and this is comfortable to us. ifljls is particularly true when the children 
that we may be asked to "be with" do not respond to us in ways we might expect 

(e.g., they may be antagonistic, unresponsive or tincooperative) . The set 

• • « ^ 

testji^ng routine gives us something tjo do and a way of feeling competent despite 

the puzzling responses from the- child. This relicince on t\\e tool 5ften 

obscures the diagnosticicui's conceptions cind understcinding 9f the unique aspects 
• * * 

of that particular interaction* 

In summary, to be responsive to the uniqueness of each particular inter- 
action , the diagnosticicin must be ready to varyi the stcindarjd^ed testing 

■ / 

routine. The testing situation, therefore, becomes a "non-standardized" use of 

a stamdardized test . All diagnosticicins engage in this behavior to some degree, 

but most diagnosticicins have not,. in my opinion, intemcLli^ed a notion of non- 

stamdard^zed testing as the major diagnostic role in their attempts at'under- 

standing the individual child. The Americcin Psychological Association, the 

Americcm Education Research Association, cind th^ National Council of Measure- 

ment in Education have stated in professiciial guidelines that, in order to 

understcind? the individual case; "a diagnostic examiner" may not have to rigidly 

follow testing procedures cind would probably have to embellish them. * More 

• * 

strongly, they have stated that the exploration of am individual case is , 
different thcin stcindardized testing. While there is much in the way of specific 
guidelines for stcindardized norm-refer^ced* testing, there is very little in 
the way of Sidelines for non-standardized testing needed' to undersrtand the • , 
individua.1 case. The diagnostician who is most often called upon to test the 
individual rather thcin td collect group norms is, therefore,, left to his or her 
j?^ clinical intuition. 



1 ' 

^ This will be referred to' simply as non-stamdardized testing for the 
remainder of this presentation^ % . • 



within a framework of non-standardized testing, the. introduction of parents 
into the diagnostic testing contfext as observers i^ seen as one vicible means of 

changing the diagnostic context to enhance the study of the individual child. 

V » ' \ ' ' ' . 

Th^^^tential ^gains from' family observation of the testing process include the 

following: <1) Parents become exppsed to and more familiar with the instruments 

by which classification. and placement decisions are made for their chil^. This 

has obvioiis-due process implications. Furthermore, they have a chance, on the 
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spot, to add interpret^ions or clarifications, from their point of-viS^, that 

N - ' ^ ^ 

may ai^the diagnostici^ in formulating a more accur^e appraisal of the * 

significance and n^aning of the child's perfoirmance in the testing situation. 

• ^ ». ^ . ' * <k 

f2) By coiaparing perceptior}^ of , a shared, event (i.e., the diagnostic testing) 

>. * * * 

the diagnostician is in a better position to understand the family milieu 

Which has shaped the expectations ' and the emotional and motivational sets of . 

this child. (3) A*meaningful dialogue is started bet<;?een the professional and 

parent, around a shar.ed concrete event which should enhance the ability of-both 

parties to better understand the viewpoint of "^'others.", and to lead tb more 

comfortable an^ productive communication between J)arent and professional ih the 

more formal vehicle of interaction; su^b-^as the Educational Planning and 



Placement Committi^e meetings. ^ , \ ' ^ 

Another model of family involvement includes the active participation of 
parents in testing of their own children. In my own work^^ I have developed 
and refined tasks and instrument^ appropriate for parental administration. In 
addition to^ the above-mentioned gains from parental observation of the' diag- 
nostic process, parental testing of, their own children gives_the diagnostician 
an opportunity to directly observe sequenced of parenf-child interactions 
around learning and performance items. For many children/ particularly those 
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c^ldren- with significant developmental problems, we have found that parent 

testing tends to optimize cfiild performance. With some families, however, 

parental testing interfers with optimal child performance. Under these 

Qircximstances , parental testing of their own childi'en does allow the diagnos- " 

tician an opportunity not only for better understanding of the nature of mal- ^ 

adaptive parent-child interaction, but .also for immediate intervention in the 

form of corrective instruction and/or modeling. 

I am currently working with a third model of family involvement in which 

families and their children go through an initial diagnostic procedure without 

a diagnostician actually being present. Having car^ully and systematically 

developed procedures whifth allow ^families to conrfortably , and "productively carry 

on diagnostic activities on their own, we arp position to systemat- 

icaliy assess the impact of tljg^resence. or' absence of the diagnostician on 

* * * 

the quantity and quality of the initial diagnostic data. Although this.mo'^del • 

IS obviously a research model focusing on. the clinical process, it has some 

inplications for practical diagnostic work. For exaitiple, our initial" study ^ 

*» 

has documented t^e competence and insight with which family members are able ' 

to carry out their diagnostic tasks. It is my opinion that ^ often* times 

« * • »■ , ■ 

typical dia^ostic procedures do not allow families and their children to, show 

"their competencies. Most often the diag^pstician ig''^edf| to belike that it 

is his skillful* probing that has led^to insightful responses from the parents 

aj)d children. Unfortunately, the 'traditional diagnostic process puts the 



TJiillllii^s into -a passive position vis-i-vis that of the diagnostician. Sur- ' 
prisingly, families have described the "automated** diagnostic model' in which, 
no diagnostician is present as a more ^'personal", and "giving" experience tlian 
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their previous diagnostic experiences. The diagnostician must, therefore, 

examine the ways in which routine diagnostic processes Cem be restructured to 

-• • ■ , ^ 

acknowle(Jge, family competencies and to encourage tljeir^l^-expression. 

The models |>resented may not, at first glcuice, appe» to have direct 

.^applicability to problems of diagnosis in the schools. I believe ^ however, 
h * ' • " - /' 

thfLt my experiences and findings, even ^ough they are £rom a diffe^nt .setting 

than that of th^ school diagnostician, can be used as a starting i^oint for 

j ' ^ - " / 

some ci^eative thinking and that is t^e purpose of the ensuing discussion period 

i \> ^ . 

.QUESTION: 

Does not every diagnostician, after learning the rudiments^of t^st^ 
. administration, engage in non- standardized testing? What is new about 
what you are saying? 
RESPONSE: ' ^ • * ' 

" What guidelines does the individuad diaghosticieui have for answering 

questions such as, "How far do I ^go? ^ How much can I vary this |test? 

How do I vary thi^ situation systematically sb that I can properly assess 

. . \ __ 

its impact? I feel that diagnosticians "play down" this element o-f 
their performance perhaps partly because there are no clear professional 

• -I ' • • ' ^ ^ 

guidelines for these activities.^ 



QUESTION: 



How do you report your non*:- standardized testing results? 



RESPONSE: r . 

In a testing report I might say something like the following: "In 
an informal presentation of the Leiter International Perfoaaoance Scale 
V by his mother, Johnny performed approximately- at a mental age equivalent 
of five years of age." Thus,, I have qualified the findings on several 
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'accounts, and clarified the context under which the testing was conducted^ 



QUESTION; 



I would be conceme^d from the point of view that you later have parents^ 
• ■ * • 

that attempt to teach the children tests and- became very concerned about. 

those items*. ' " 

RESPONSE: 

This is something abpuf which to be concerned. ^ Hopefully, the pfqce^s 

of interaction between professional and parent will encourage the expression 

of parental anxieties so that t^ey can be handlefl. ,1 have had parents ask 

to come b'ack and repeat the testing. This m^y reflect an inappropriate ^ 

anxiety but sometimes it might be quite appropriate. For example, some- 

times parents are sensitively attvmed to the interifal physiological 

enviirpnment of their child which, often times, can affect performance. 

Parents may be very accurate in suggesting that l:esting af another time ^ 

could yield different results. On the other hand, parental concerns may \ 

reflect underlying anxie^ty, and the diagnostdqian has the obligation to 

confront these concerns to help parents reassess their own ^rspectives. 

^ The diagnostician must be wiAing and able' Jto deal with the possible 

* . 

reactions people might have in response to involvement during the diag- 
nostic process. , ^ ^ ' 

QUESTION: ' * ' 

What types of children or 'families would be most appropriate for 
these inodels? Wl^^ baven't ypu considered asking the children if they 
wanted their parents present, and asking parents if they wish to observe, 
let* alone participate, with thev child? 
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RESPONSE: * * / 

/ • ' * / • ' 

This methodology might be partigularly helpful in the case in which ^ 
.you know in advance that there are differential perceptions of the child's- 
problem: . this might involve different perspectives between parents and 
the school personnel or differential perception between family members. 

I don't ask the participants to decide if they wish to participate in 
this •activity. I strongly recommend their participation in the activity 
for, on the basis of my experience, this has been a positive experience 
for most parents ^d children, lit may be, for e:la&iple, exactly the parent 
who says he or she wishes not to observe the*^ch4.1d participate irx the 
diagnostic interaction who could most benefit from ^observing directly 
the child'-i difficulties. " \ 



One thing I want to mention is the importcince^f instructing a^d 

\ 

preparing, all parents carefully for their role in^ observing or partaking 

# 

in the diagnostic process. I try to explain tp families exactly what 
we- will be doing anii why. point:^but to parents that they l^ave" good 
^information aboat their child,^ th^t they live with that child cind are 
experts in tlieir own milieu. We try to'Jtiatke the parents feel that they 

^ are m control and really have somethin(g to give. Further, I try to 

/ ' ' ^ ' ' ' ' ^ ^ ^ ^ - 
prepare them specifically for the»ofes<«ver role. We talk about things 

^t'-' ■■ ■ \ ^ 

they might look for. Oft^n tiriteST^gjSfcry to have someoB^ ^it wrtij the 
parents (if they are wa?tch£ng)to di3sc»»^With^th^ t^eiryteactions to * the 
ongoing ,diagnosJ:ic situation. I "have prepared written observation guides 
to help'iparenl^s, as^^they aire watching the».testing, particularly for times 
when there is no professional watching with them. 'The same type of 



preparation is done for parents whp take an active role in the diagnostic 
process by 'testing or interacting with their' child. Carefully formulated 
instruction booklets, instructional video tapes, colored photographs 'and 
diagrams are put together to help the parent to perform comfortably 
and competently in ^ that role. ^ 
QUESTION:, , 

What if the parent gets lipset and leaves the situation? 
RESPONSE; , • " . ' * 

If so, a process has occurred which is reflective, in part, o| the ' 
child's reality, and you have a chance to deal with that right there: ^' 
to deal with the child's response and his perception of the events as well 
as the parent's response and- their perception of it. (this of course hinges 
on* whether you can get the parent to come back and talk about how uj)set ^ 

or angry he/she was at what happened.) Now, if you*have limited time 

\ 

and specified assignments to get dat^ and this type of disruption happens, 
I, realize that it would be disturbing for yoU' in your- role in the system. 
^It is important to keep in mind, however, that the most valuable learning 
experience for the child occur when his/her own ^irents ^are anxiousJ^(e.g, , 
when the parents do not know what to do). Most 'parents feel that they 
should know what to do, but there are times of course when they do not. ^ 
How parents translate their anxiety and moidel way^^ of handling that anxiety 
is a critical factor in understanding the child's personalitiy and per- 
formance.. The diagnostician has an opportunity;^ ta intervene; perhaps 
beginning with a statement such as: "I see you are. nervous about what * 
ha^^ happened but, you fcnow, it is good for a parent and child to work out^ 
. some of these things together." , ' 



ERLC 



-57- 

61 



QUESTION: - ' . 

'what about the child's concern ajpout failing in front of or 
her parents? 
RESPONSE (from an audience member) : / 

But this is not the only time the chfld in undet' pressure in 
front of his/her parents. , ' . 

QUESTION: ^ ^ — 7 

It seems that we never hit the parents that need this kind of service 
the most. It becomes a natural selection process of getting those parents 
that are willing and able to come in. Sometimes you are l^cky if you 
can 'even get parents to the EPPC meetijng at the end. Which parents do 
you end up working with? ■ » * ' 

RESPONSE: 

You can try * to reacfi out 'to the parents who don't appear 
' willing or cible to cotoe in. I have done nom-standardized testing m people .s 

% . ■ 

kitchens in order to. involve the pa^rents. If you can strike a rapport 
around something concrete -and real to them, perhaps you can get more interest 
cind motivation to come and participate in the school process. 

Also/ don't underestimate the telephone as a means of gaining '^tJarental 
rappo;rt and interest. . I have carried out "long-distance" telephone re- * / 
lationships over periods of months with^ f^lies who were not coope^ting 
with* schools and other social agencies, .and "fe^^ led to some ^^eggs^ of- 
increased cooperation. 

Finally, the growing availability of videotaping capacities in the 



school system is a significant factor. Videotaped segments of testing 

interactions, classroom behaviors^ etc., can be shown at an EPPC meeting 

J 

♦ 



to give parents and professionals concr^e data on which to share per- 
ceptions and engage in mora mutual problem solving. 



QUESTION: . * . * 

• ) What you are tal)cin^ about is really interesting. We have teams, 

people that would include a social worker, psychologist, and teachers. 

People whose roles are^ overlapping* ? Hav^ you ever thought about that? 

.pere we have three people that may be working with the salne parents, and 

I am wondering if the model would hold true? Would it facilitate or impair 

team coiranunication? ^ ' 
RESPONSE: 

Again, if you are lucky enough to have videotaping available, I 
think team communication is enhanced . Peopie perform differently in 
^ different contexts, and this can lead to* "battles'* in which a teacher 
describes one kind of behavior, thfe parent another, the social worker * 
another, and the psychologist _s_tilLanather . ' Often it is hard for people 
to feel comfortable when others offer differing perspectives, and^ this 
can lead to divisiveness rather than mutuality. Sharing differing, con- 
'-^ texts and experiences through*, the concrete medixam of videotape can lead 
to more mutuality. ^ 
QUESTION: » ' , . ' ^ ' ^ 

. I don't think that answers the question the way I understood the 
"question because the .problem still remains: each team member is expected 
to bring something to the evaluation. For ejii^n^le, as a school psychologist 

I yay have some contact with parent s, but the social worker on the case has 

more parent cont^ict than I do because of time and role definition- So I am 
- dependent upon the observatiions of the social worker. I trust* my social 
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.worker, but her conception is still not my conception. Yet T believe 
'in team concepts. How does thi'S difficulty fit into your modeXs? . 
RESPONSE: " . / ^ 

* IVo people can engage in a similar activity , for example, inter- 

\ . . . ^ 

viewing parents^ and have very dissimilar 'interpretations. ^ This , is not 
necessarily ^ad,nor does it mean one person is more correct ^han another. 
Diffe;:ent personalities from differing role perspectives are bringing. 

different facets of a complex situation to light. Different team members 

; ' ^ 

also elicit, something different from the parents who respond' to the 
different personality and professional! perspective of the interviewers ♦ 
Furthermore, summary descriptions'^ wriiten or verbal, do^not usually 
describe the situation f^lly enough ,to allow someone else t6 independently 
judge another's experience. When someone 'describes a situation /it is 
' * approp;;i$fcte to wonder how that person is influencing the outcome or 

conclusion. This isn't simply a matter of lack of trust. Shared commqn - 
experiences can help professionals sort out thes^ differences. Videotape 
-viewing of a- concrete experience isn^t the sole answer to problems of 
team functioning, but it does' have the possibility of efficiently facili- 
tating team communication. s ^ 

QUESTION: , , " 

Aren't the extremes you have presented really beyond what it ppssible 
in the schools? ' , * , ' 

RESPONSE: • 

I 

I would like to^ argue that the minimal parental involvement required 
in diagnostic testing that leads to placement and. classification decisions 



should be -.observation of that testing. This could be "live" or later in 

viewing videotaped segments. I have spoken earlier of the due process 

in\plications of this. trFurther, I. think jparental reactions to and 

* . *" 

' ■» ' ^ 
interpretations of the testing ought to be incorporated into the 
» 

testing repqrt. 

Obviously, however /V many people would not; agree with me/ and' that is 

fine , . . I am trying to| encourage debate. There is, on the other hand,* 

' something that cuts across all that I have said that is important for 

all of us. It is my hope that my descriptions of my experiences with 

families in situations Which you may never encounter / will give you 

more positive expectati/ons .that /parents do have a lot of strengths that 

may not be as readily /evident \4thin the constraints of the school 

diagnostic situation. ^ • ' * ^ 

Diagnosticians are often called upon when there is an eocistiny-^ 

conflict between parent and school/ and the diagnostician, as a 

repres^tative of the school, feels a pressure to change parental per- 

cep"tions. This is not a good way to start out with anybody. People . 

need a climate of interest, acceptance and under stanctin^ before produc- 
es* 

tive and diSficult change can take place. No matter what the constraints 
of our individual systems. We can ^11 work kt changing and improving our 
attitudes: (1) our attitudes toward o/tt clients, including oui: ability 
to identify with and respect them; and. (2) our attit'^<^S^^toward our own ^ 
professional roles, particularly our ability to share what we don't know. 



as well as what we do know,^^d to use ourselves as our most important 



tool in human interactions. 

\ 
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PARENT CONSULTATION: A HEALING PROCESS 

When we are with parejits, the message we impart to them depends on our 

own 'Ista^e of grace" so to speak. It depends on where our ''heads are. I am 
afraid th^t thi,s dc^g^not have ^ Iqt to do with our professional training. 
It >as more to do with our healing strength, Altho"ugh healing strength can^ 
be channelled through professional processes, I do not think it is very * 
depende'nt upon professional process. In fact, if you use the professional 
process as most of us do, as a. defense to hide behind, then it can become 
anti-healing. " ' » * , . 

No one teaches us or warns us against using our roles and skills of 
professionalism as shields against exposure aiid disclosure. In our daily 
practice no one beams back to us when we retreat behind our test resu3fts 
and test pi^otocols.^ to cover our uncertainty in front of the parents, our 
fear of the parents, or our' dismay over^ the emotions we feel inside ourselves. 

Sometimes the emotions are anger^t thfe people in front of us, sometimes it 

, 7. , - 

is terror, sometimes it is lust, sometimes it is alienation' or boredom or 

* ■> * " 

i^ritabili^iy at their .intrusion or interference with pur daily routine or ^ 

our'v^^own internal fantasies, " o , ' * 

" Q A 



I 



None of thesis feelings have' ariything to do with our instruments, "or our 
« special technical measures we employ with the child or the parefits; and Vet 
all of them send out cryptid, garbled signals 'to the people before us. Of 
co\:p:se, they are frequeritly confused by what does come ac;ross. They ha^^e 
been encultulrated just ^s we ''are intc^ ou3C>'professiohal role, and they make 
some- of the same assumptions we do about thi'S role. As they sit before us or 
next to us, many of their own feelings and emotions are attached' to this 
enculturation. Nevertheless, the ot^er reality we are experiencing inside* 

O -65-67 . ' 

ERIC 



ourselves does escape through, this professional screen^ Without full 
• • ♦ 

conscious awareness, they pick them up and a're affected by*them. What they 
^do then, I think, is to fold these multi-waved signals into their own 
internal experiential , reactions and /^(e Id fke whole 'into a strange melange. 

They do Tiot^know ho^(^uc^ of what they ^ experience is coming from insidS 
themselves and how much is , coming from outside. They "see your' professional 
marsk and ass&ffie^it is youJj ^hey tune iff^d give reciprocal ou-Cput.to you, 
but, 'because of the strength of ;the professional illusion, they assume, 

they are,j«aking ^^^""^ffflppriate parent reactions to your psychology-framed - 
tnessages ♦ ' ® 

I used two unusual terras — "state of grace" and "healing strength" that 
are- completely outside -the lexicon of existing theoretical models such as^ 

behavioral, analytic, or ecological theories. I did it deliberat'^ly to break 

« t 

us out of our models and get u^^.back to the phenomenology of experience in. 

» 

pareni: consultation interchanges. I am serious about both phenomeno logical 
areas. .Where we are inside ourselves is terribly important to the healing 
art. • . • - 

When r say "grace" am not talking about a state'' of perfection ... the 
'Greek idea of the perfect man ... perfect in righteousness, perfect in mind, 
perfect in body, etc. I^do not want to. add to the pile of crap th^t has been 
poured on top of us by our professional writers, philosophers, theorists I.. 
I do not believe in perfection. That is why it is so difficult* for me .to be 

♦ ~~- , ■ 

'^art of a professional body that pursues the public's impossible fantasy that 
*they are perfect , arid all the one3' we^ deal with are imperfect and that , 



through psychotherapy,' ^i^avior modification, desensitization, megavitamin 
therapy, etc. 'we vill make them perfect. I do not believe in such cultural 
illusions. ^\ . * - ^ - ' 

68 
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However, when I talk about a state^ of grace I am talking about a 
'psychical state within ourselves which comes abput only after long inner 
explorations, a^fter some awareness of how closely we are kin to the people 
,we*sayiWe ,are studying, a state of grace is a sense' of lib.eration, even 
though only for brief moments, from the false beliefs and myths of our 
culture about how people ought to be. if they are normal, . It is a' sense of 
being able to penetrate the social barriers that keep each of us insulated 

r • - . ^ 

from the others. It is a sense* of being 4dDle to get behind what the parent or 
.child sitting opposite you is doing and saying, and cotinecting it; at a 
clearer, le^s opaque level with what is happening inside of them. In many 
instances, some of us have had those peak experiences when , the person sitting 
opposite us has helped us transport 'outside our everyday selsres, w^en we feel 
^^good and full and happy ... riot orgiastically but serenely happy in sharing 
a momeiit in time with someone else who can do to us what ^a sunset can, ^o;: a 
jd^cing glint on a brilliant sea, or a^^rgling brook. * 

The. State of grace I am talking about, however, i5 riot a single state ... 
not just the blissful state *I jusf described ;^ altHough when we experience l^at 
we know that we are capable of .grace. There are other times with other people, 
other parents, that we can feel the storms of their inner violence and it too 
can be transporting like a wild night of lightning and thunder and 'darkness 

all booming at once around us. And at such times we can also bfe^e. with the 

-IK y 

person who stands in the healing center with us, i ^\ 

^ .Lest I coafuse ypu with the idea that parent consultation is a matter of" 

V 

• -\ 

being lost ^n the other, and the feelings and meanings of the otheV, I know 
.that -it isXalso very important to distinguish between the me and the thee, 
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one of th6 most difficult things we have to* get across to parents is tjiat 
their flesh ends and their child begins; that they do not have to go all 
through their .schoolhood selves again in. the body of the child. And so 
if we are truly approaching them as healer, then we muit model for them 

that we are no/ they, even^ though *we can stand in the moment with them and 

/ ' M- ' • • 

experience J/c as they do. * . , , 

We must not get locked into their feelings to the point where we 

cannot jrrovide the white-hot searing truth about their chilcj no matter how ^ 

idesperate their need may seem to be not to' know, not to be undeceived, Vfe 

can Experience the pain that they would experience if w^-came straight to 

♦ ^ 

the heart of- the matter and gave them fully what we see in their child. We 
cannot at such a moment feel their feelings to. yi§^ point that wfe cannot face 
the truth together ... or that, we cannot experience the loneliness of their 
anger at us for disillusioning them, at not presenting them the possibility 
of perfection for their son or daughter. ^ ^ * ^ ' 

Nor can we afford to be^ afraid, because of li%i^ation, because of the » 
potential destruction^ capacity in- the parent to kill the bearer of the 
message. - . 

Because the truth even when overwhelming, can also*be healing. Such^ 
healing, lies not only in their exposure, but also in our own. "When we b^clc 
away from the truth Ipecause of its>dangers, we back away frdm ourselves .and 
come* away fee],ihg diminished in ourselves. That is a reality greater than 
the reality that we can be hurt by the truth in very direct social- ways. ♦ 



^^-aIJ^ of us know the politics o^ care and caregiving. Professionalism is 
every bit as much a political proce'ss as it is a professional parocess. In 



fact/ I 'am convinced tphat there is very little dif feVentiation between what 
we call' professional and what is political. Therefore, In our own conununi^ 
cation, in the social waters we swim in, we are siibjected to the currents of 
political forces.* We. know that, and are influenced by* that. But at the 
moment of confrontation with the parent it is important to put aside our 
rational appraisal of the political nature of. the exchange ... we .must free, 
ourselves of the grip of the political vice we're in and bathe only in the 
healihg forces. We deliberately bracket out the political from the exchange 
of healing. , ^ . ' ^ 

The state of grace is an irrational state and therefore, because of 
cultural overlay, a dangerous state. Our society fears irrationality. It 
fears those who slip out of the culture. Society shuns our clients because 

^of their lack of the requisite amounts of rationality or their inability to 
hide their irrationality, whether this is the irrationality called retarded, 
or the irrationality called emotionally impaired. Since .the great Enlight- 

'enment", the culture has denied us our irrational selves and our irrationcil 
brothers and listers. The state df gracd^.is an irrational state which sweeps 

US; away from the learned reality that all the others share., It is the crazi- 

" • - , 

ness of love — a limbo state. 

I \ . ' ^ ) ' ^ ' 

•Parents are afraid of us wh6n» w^ are in this st^te because we are so 

• • > ^ * ' •* 

much like .their children. 'They, know that society d9*es not approve of their 

children, and, therefore do^s not approve of, them tor not pulling their childre 

* - * , 

^to the pattern that culture demands. They know that their children invalid 
date the cultural illusion of perfection and perf ectabllity cind that they are 
^held 'liable. They are trying to reclaifh their children and thtis reclaim the 
cxiltural mantle' for themselves. ' , ' . . ' 



When we brush aside ^he culture and talk to them about who they are and^, 
who their children are without the facade 'of culture or the fantasies of 
culture, we are a great threat. ^When stop pretending that tKere is per- 
fectability and that we can .open the gates of perfectability to their children, 
we are a searing truth that is tiard for them to bear. 

But if we talk straight with them, without the interference of this . ^ 
mythical reality of perfectability, we/can get to ,that^ part of them ' ' 
which really knows, as jiainful as th^ knowing may be. They may attack or 
defend. They may wring their hands or retreat as thou^ in defeat. But 
they carry the truth away with them in a way that was not there before; and 
it has. a way of growing inside of them. 

4 

It is terribly "Important what state we ajre in when we telT them about 
their child and themselves. We must be ab^e to deal with our own inner 
selves so that we are not afraid, not angry, not vulnereible ... but. are. clear 
and~ untroubled about the truth. 

And after all, part of the trutih about their children, and also 
themselves, is that they do not follow ^e perscribed rules for ration- 
ality. What happens to them is an object lesson for all those who 
invalidate the^^hared fantasies and images which the culture has about 
it3elf . Society does not want to know that man is irrational above all ' 
... at least Western Society does not. The shared, illusion is that West- 
ern man is a rational mai>; and if not', then by dint of wijl power. *and-cul- 
tural intervention he can be made rational. One of the defnands this society 
places on us 'is to help^ it locate and rationalize the occasional member who 
may_ havk^ slipped by and is \.iving in an irrational' state either as non- 
intellec^oal — retarded , — or as rational-deranged — emotionally disturbe<J. 



•The-.mytH is that all the rest of us are rational* We join in the myth and d'^ny 
that we are irrational. ^ And the myth within the myth is that when we slip 
into irrationality f it is only a temporary fall- from grace. And anyway, man 
is on the road to rational perfection through science and education. 

To be a healer we have to face the myth. And when we are in a state 
of grac^ we are fully aware Of the myth. The reason this is a dangerous state 
is because it alienates us from the culture.. To be in a state of grace is to 
fall^ out of the culture and run the risk of calling to the attention of ^the 

culture that you have. slipped out of i^ts orbit and you know what has 

happened to your clients who are society's object lesson. 

Nevertheless, this is truth; and you deal in truth. .You need 'to tell 
your client and their parents the truths about themselves; and to yourself the 
truth about the culture you inhabit. And if you work with your clients over 
^time you need to teach them the truth about the culture, so they can begin 
to separate out what part of the mess they're in lies in them, and what part is 
in the cultxire*. That's' the shaky ground you walk-on as a psychologist. ' 
" As for the schodl, it is an i^istrument of the culture ... and as a 
. cultural instrument it not only transmits knowledge and enhances growth, but 
it also transmits the lies of the culture. 'Each culture has its own brarcd. 
Ours is that people can be perfect . . . not only th? ones who deceive by 
outward appearance, but all people. And further,, the psychologist was 
som^- sort of ina^ic to bring this about. , 

One' of the things we have, to be careful aibout is not to get caught up ' 
in thi^ cultxiral illusion and make such demands upon ourselves . Vie cannot 
make people perfect, nor can weX^ll the schools how to do this. Tf>^t doesn't 
mean we can't heal people ..._at least in terms of what they think about' 
themselves or > their children because they are perfect. It does mean that 

■ • ■ ■ ^3. * 



we do not get caught up' on the crazy expectations of either the school or 
the surrounding community., , _ * - 

They need us . . . they iieed us as transducers, as go-betweens who can 
keep the fright of differences in cor\.trollable bounds, and who can interpret 
the frightening ones to them. They need us also because we transform tl^eir 
feelings about their fear of their own likeness to our clients into a sense v 
of nor5ialit;y and reasonableness.. And above all, they need assurance, of their 
own normality because our culture tells such lies about what it^Ls; and 'the 
schools are a place in which the' lies are supposed to be transformed into 
reality. 
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LEGAL ISSUES FACED BY SCHOOL PSYCHOLOGISTS 
REGARDING riXNDICAPPED CHILDREN 



Preface 



The growing concern over individual rights and particularly the rights ' 
"special education children" has created a situation which may have a ■ 
significant effect on the role and function of the school psyphologist. It is 
imperative that the school psychologist become familiar with recent legal 
. trends, current litigation and the likely direction that the courts will take. 
The school psychologist has the rare opportunity to effect change in the lega^ ' " 
system by his or her actions, ''a re-direction of his/her energies into neV 



areas may seifve to influence the path of the courts. This 



rerdirection has 



become critical. Unless certain steps are tkken, there isW strong possibility " 
I ' ' ' • ■ *■ 

Vthat the courts and state govenkentsOill step in and supervise many of the 

chcinges that are currently being demanded. - 

A s6lld understanding of the legal issues 'and their likely Qirectlon will ^ 
help the school psychologist to plan and modify his or her pta/tic?. He/she 
also has the oppo/tunity to influence the practice of the schoois " in ' order to 
comport with the law and likely court decisions. * 

This, paper offers a 1!tirsory review 6f relevant le^al cases. ' The' issues, . •' -. 
plaintiff's arguments, legal. arguments and' the implications for schodl psychologists 
are presented. OneAcah draw higher own conclusions .as to the "wave of the 
future.", V • ' > 
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Testing, Labeling and Place ment 

Standardi^zed tests have undergone, careful scrutiny over the past two 
decades. Issues of reliability, validity, cultural bias, and racial discrimination 
have all become part of the school psychologists-profession. Parent groups, . ' 
* ciVil 'liber-ty organizations , and child advocates have all, at one time or " 

anqthej^ called into q5estion» the' violation of basic rights by the administration . 
arid uae of standardized tests. " 

Several land-nark caSes point up, the uncertainty of the courts in dealing 
with the relevant issues. Concurrently, parallel issues involving labeling .and 
placement have come tp the >f oref ront . Litigation has' forced 4e courts to 
consider th^ legality of many heretofore routine practices of educational systems. 
, Scrutiny of the practices of state educational systems by th^ourts has 
resulted in the isolation, of several criticiTissues. An understanding of ' 
thfese ^issues,^long with^scftne" background of legal trends, are critical to ' 
^ the school psychologists. Insight into' the implications for educational 
practice of legal decisions, legislative statutes and pitential state 

\ * « » . i ' ^ 

education departments 'mandates are critical. ' • ' 
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Issues and Arguments in Tefstinq, LaBelinq/ an4 Placement 

The issues and arguments that follow have been derived from the' cases in 
■^the appendix* The court, in the cited cases, has either directly affirmed or 
alluded to the 'specific issue or arguments z 

Issue One; Educational testing used^y the schools does not accurately measure 
the learning ity of the child . (See: Hobson v. Hansen; Mills, et al. v. Board 
of Education of ,^the District^of Columbia, et^al. ; Guadalupe v. Tempi Elementary 
SchQol District\' Diana v. State Board of Education; Covarrubias v. San Diego 
Unified School District ; Larry P, v. Riles; Stewart v. Phillips ) 
' Argviments : ^ * 

1. Cultural bias '^ue to norro reference, nature of, items, pature of testing 

environment remits in m^sclassif ication and inappropriate educational placement 

'i ' 
of members of minority groups. 

2. Placement decisions are based solely on the above criteria. 

- ' • . ■ ' . .. . ' . > 

3* There i^ implied discrimination due to lau;iguage'\ideficiency for non 

English speaking youngsters.. * * ^ * 

^^^^ A ' \ " ' • 

4. SWiftdardized tests ^measure only a small part of 'Child's repertoire of 

behavi^^r^, \ • " 

^ Issue Two; - The administration and interpretation of standardized tests is 

performed incompetently . (See: Hobson v. Hcinsen ; Guadalupe v. Tempi Elementary 
School District ;' Diana v. State Board of Education ; Larry P. v. Riles) 
Argments: ^ - 

1. Standardized test administrator does not take student's cultural back- 
ground into account. ^ • * * • . 

fliildi'may have difficulty understanding test -item if a^inistratof speaks 
in a language or .dialect different from child's native one. 

3. Training Ur\test administration may be inadequate. 



4. Test adininistrat.or fails to take into account variability in test taker's 
performance. " : 

5. All of these factory niay lead to a level of performance by the test 
taker which does not accurately reflect underlying competence. 

Issue Three; Parents ar e not given adequate opporturiitv to participate in the 

placement decision, (See: Merriken v.> Cressman ; Covarrubias V. San D iego School 

District ; S_tewart v. Phillips; P.A.R.C. v. . Commonweallrh of Pennsyl vania) 

; ] \ 

Argumeniis: * " " . 

1. Parent may have knowledge of phild's behavior, aptitude, motivation' 
and skill development which could contribute valuable data* 

2. Parents are given inadequate inforiRation to arrive at a sound decision for 
the child's placement. ' > 

Issue Four: The possibi lity of a self-fulfilling prophecy, for "children placed 
in "special education closes" and labeled accordingly . (See: Hobson'y. Hansen; 
Mills V. Board of Education; '.' Merriken y. gre ^Sman) ' ' ^ ' ■ *^ 
Wguments: , ^ 

1. A child may achieve a:t the level he or she is expected to achieve. 

2. The stigma of a label may contribute to performance as a result of the 
stigma. f ^ ' ^ * 

^3.. Classification may define a chiM's role and status. 
Issue Five : The use of certain tests imposes an invasio n of privacy. (See ' 
Kerriken v. Cressman) 



Arguments: 

1. Many ^J^Mnblude p<irsonal questions relating to the home and are giyen 
^ without parental permission. - . ' • * * • 

, ^ t. Many tests include questions about peers and peer relationships.' 
3. Many tests include questions which have no 'educational relevance 

ERiC - 



' Right ^to EquaJ, Sducational Opportunity and Right to Treatment ' 

. . \ \. ■ . ■ 

^Law stfltts concerning the right to equal educational opportunity have been 

prevalent since the landmark rulings in Pennsylvania Association for Retarded 

Children v. State of Pennsylvania and Mills v. Board of Education of the District 

of Columbia , ("Access to Education" suits similar to Mills and PARC have been , 

ini'tiated .in at least 22 other states,) Both' cases were settled in 1972, It was 

explicitly delineated th^t the mentally retarded had the right to education aiid 
- . ^ ... 

this right must be upheld regardless of financial considerations. 

Furthermore/ Pennsylvania acknowledged its responsibility to provide a 

free public program of education for all its children- If agreed to place each 

mentally retarded child in a "free, public program of education and training 

appropriate to the child's capacity," In Mills the court guaranteed the right 

to *a publicly supported education. However, tHe court also acknowledged 
, * * 

that a lack of fair assessmenj: and placement procedures had resulted' in exclusion 

or misclassification. Th^ court ordered many safeguards against further exclusion 

or misclassification eaid demcinded a periodic review of a child's placement. 

Two additonal issues ''regarding the rights of the mentally retarded were^ 

raised in LeBanks v. Spears, The. court, by -consent 'order'> <|ecreed a free public 

education for all buir insisted that the jBducatipn be oriented toward the goal of' 

self-sufficiency and employabpility- In*addition, it was agreed that educational 

opportxinities_ be pr6vided to mentally :f'etarded who were , not given educcitional 

services as children. 

Although a great deal of legislation and litigation has been devoted to the 
I 

right to equal educational opportunity, the legal implications of " right to 
^ treatment are only recently emerging, ^The concept of right to treatment 
raises issues aJDOut the role of the scliod^ in serving all of the needs of the 

o . - ' .80 ■ ' ■ 



handicapped. The two mo^t significant cases in .this area are Wyatt v. Sticknev 
and New York Association of Retarded Citizens v, Roc^aef eller . Arrtong other 
%indirTgs, ^ the cases point out the necessity for individualised treatment 
programs to take place in the* least restrictive enyi-ronment . 

Another critical factor is the ma-for cohcern of citizens over the time 
lag between adoptioz; of a legal principle and its implementation. ^ In Harrison 
V. Michigan, the court refused to hear the case because .^-erf^he- remedy available 
legislatively. ^ * • ' 



The courts have demonstrated an inconsistency in ruling on the rights of 
equal educational opportunity and right to treatment. The^ courts have alsa" 
. raised serious questions about' the actions of the school, the role of the parent/ 
and the rights of the handidS^ed individuals. Inflight of these factors, it is 

o 

^critical that the school psychologist continues to. be aware of the trends 



in Titigation governing the rights of handicapped people* 
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Issues and^Arquments in Right to Squal-^ducational Oppo^tuiffity and^ Right to Treatment ' 

«^ ^ * 

The issues and arguments that followhave been derived .from the cases in the 
appendix. The court, in the cited cases, has either directly affirmed or alluded 
to the specific issue or argument. ^ 
Issue One; Countless children who are cla-ssifiecj mentally retarded, 'mentally 
ill, learning disab led or nfeurologically impaired are excluded firom school . (See: 
Mil-Is V. Board of Education ; P.A.R.C. v. Pennsylvania ; Lebanks v. Spears ) 
Arguments; 

1. Chrldren are being suspended and excluded for^ disciplinary reasons. , 
Many of these children have difficulty l^ehaving'' through no fault of their own. 

2. Children are excluded because the public school refuses to establish 
learning environments suitable to the "special child's" needs. 

3. Children are excluded who do not. fit into any of^the neatly defined 
parameters of a particular learning environment*^ This leaves parents witlf^ihe 
optiop of institutionalizing or paying for private care. 

Issue Two; The/quality of the educational' program do%^' not provide V > ^ndicapped 
children 'With an. experience which will help them to reach their maximum potential . 
(See: Wyatt v. Stickney ; Stewart v. Philli'^s ; Lebanks v. Spears ; Hobson v. Hansen : 
Mills V. Board of Education) - * * ' i ' ^ 

Arguments: - . ^ ' 

1. ^andi^pped children are often raisclassified and provided with an 
inappropriate education. , - 

2. Situations exist which enc9urage non-attendance by handicapped > children. 

3. Very^few individualized programs are suited to the. needs and designed to 
maximize the capabilities of each particular child^ . , 

, ^ 4. Placement in special educational programs, are not reviewed periodically 

i 

ERJC . , ■ . ■ ■ .^-^ 



to^ determine whether or not the program has a'ccomplisbed .the specif ic '.obiective 
which were outlined in- the indivipaalized .ijrbgrain plan. 

Issue Three: The disproportion'- of minori t y students in "special educa tion" ' 
classes implies certain factors about the ininority . {see: Larry P. v Riles- 

^ 3 J ^ ' 

Mills V. Boafd^^ of. Education: Guadalupe w Terr^pi Elementary .School District) 
Argiiments: \'^, * , 

^ l ./The presumption ^against a -racial imbalance puts pressure on-, school 
-officials to prove relevan'ce of screening and assignment criteria. 
, r "^^e .right,, to education includes right to remediation. Thepe is .aji 

^obligation to meet the needs of 'the "Children who come to' schoo^undernourished; 
uriderstimulated and undermotivated , \ . 

Issue rour: The rights of the child are v iolated by placement ^n^ n a special 
class vhicfi > does not offer adequate treatment .- (See: Wyatt v. Sticknev>; .Ricci 
V. Gregnfc>'latt; M.A.R.C. v.' Rockef&ller) ^ .. " ^ ^ 

Arguments* y. j , ~ , " ^"^^^X^ 

<^ 1. The stigma of place.-nent is "accepted if adequate treatment is offered 
in exchange. " ' , 

2. ^he concept of fundamental fairness implies prgper placement "and 

¥ ^' ' • ^ ^ ^ ■ ■ 

adequate treatment. 

^^2. Special education programs should be provided in, the, least restrictive 
and denormalizing environment possible so that eac.h child is educated in" a ' 
setting as closs to. the normal classroom as pos^sible. ' ' ■ 

4. Due process protection requires that e^ery special edu^tional Uacement, 
denidl of placement, an<? transfer -must be preceded by 'constitutiWlly, 
adequate ftotice and hearing procedoir-es. r 



Issue Five; Special education ^rograimning is inadequate and placement ^into these 



classroofhs causes irreparable hkrm' , -(See;' '^ Diana v. State Board of ^d uca^tlon; 



Merriken v, Ctessman; Mills v, Bqard of Edy:ation; jp>bson v, Hansen; P.A.R.C, 

'4 



y. Pennsylvania ; . Larry P. v. Riles; Guadalupe v. Tempi Eleme ntary School iDisjbrict) 

^ : ' " r ^-^ — — ^ 

' -, 

Arguments-; — , • • ' 



1. Special '^ucatipn. clashes become burial grounds since regular ■ 
reevaluatibns are not done,,' • . 

2. Stigma attached ^to label of "special eduj:ation/* "mentally retarded," 
and so on. ^ , ' i ' ^ ' » 

3. Child's future is necessarily limited by, education available, ^ 

4. P^ential harm by misclassif ication is tragic because the mildly impetired 
hav^ considerable learning capacity and strength irj adaptability. 

Issue Six; The education of handicapped children is the responsibility of the state 
(See: Lebaxiks v. Spears; P,A,R,C, v, Pennsylvania ;j Mills v. Board of Education- 

' ' '■ ' u — ^ — '~ — - — ' 

N.A.R.C. V. Rockefeller ) • ■ • • ■ ^ 



Argumeints: ^j- ^ , 

1^. iMany^ parents, cannot afford the cost of private institutionalization, 



2n Since the State mandates education for all^the Stite should be obligated 

for cne incurred expenses in evaluation, intervention, and transportation,* 

Issu^ ?^VW^ Institutional settings ar^ nn^ 'p -rovidinq adequate treatment to those 

It confines. {See: Ricci v. Greenblatt ; Wyatt v, Stickney; N,A,R,C, v, Roc^cef eller) - 

\' " • ^ ■ - : ^ — — 

Argxaments: * , ^ , 

y ^ . ' ^ ' . / 

1. Confinement of handicapped children is borne out of humane statutes intended - 
to insure adequate treatment. Any confinement without adejguate "treatment violates 
children's rights, 

2. Confinement without adequate treatment is indistinguishable from penal confifftemv.nt. 
• s. The -conaitions in institutional settings ihay constitute ci^uel and' unusual ouniflK- 

PRir • i ^ l -83- . • ^ • 



In^nlicationii of Litig'atiojn for Educational Practice . 

The implications listed below cTr^^-d^rived from the j=ited cases. However, 
for th2 mozt [.art. they are not explicitly contained in the coutrt's decision or 
consent agreenert. The implications serve to establish possible trends J.n the- 
rase law. ^Thay are drawn ^from statements made by the judges, but not necessarily 
grounded ^in the law. The eventual direction that the courts *ake in decisions 
involving testing, labeling, placement and rights to education and treatment will 

r » 

determine the validity -of- the imclicaticns. " ' . 

- . • . , s - 

1/ If the courr were 'to hold that the'^administration of intelligentre tes^^s, 

"~ ' ' \ 

by .English speaki.ng testers, to children ,whos.|^ primary language was something' 

other than E.nglish, was a' violation of equal protection, ,then the testers would 

have to be bilingual. (See:" Diana,' Guadalupe, Covarrubias) 

2, If the croart determnss that there is a self -fulfj-lli-ng prophecy with 

regard to placement, tl^n labeling may b.^ declared unconstitutional under the 

* * ' k, - 

right or equal protection" of the laws. (See': Hobson, Mills, PJerri'ken) ' 

3, If the court determines thart: the 'use of -standardized tests as t;he ¥ole, 
basrS for placement decisions violates d{ie process or^ ^^5^^ protection rights , 
there use may no longer be? permissible (See: Dianal Stewarrt , Larry P.)' 

4, If the court finds ^ thc.t. the asking of personAl questions, of students, • 



aflout their family backgro*!??! and upbringi^g^^e .anf invasion of privacy, then 
'schools v/^iil be forced to turn to parents^for the answers to these questions^ ™ 
This'vill'be necessary in order to makc^ fair and appropfiatK placement decisions* 
(See: Stewart, Guadalupe, Merriken) ■ ' . ^ * 

5. If the court finds present^ c^ssification' procedures -to be. in v.iolation.^ 
of equal protection ihen any or all of the fallowing may be Required before 
classification is f^ermitted :^ ^ • ^ 

a. psychiatric indicators of 'truQ* aptitude and achievement level; 
I . • medical and socioeconomic background data '\ ^ 

■ ERIC * : ' • • . , . v-f- ^ , ' - 
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c. complete teacher's report; 
* , ^. adoptive behavior datta; 

e. lev^l of motivation; 

f. leanving styles, lancfuacfe skills and^ interpretation- "skills; 
^ g. behavior patterns that axist between child and his -family; and * 

/n; observation of chil<l by trained pefsoAoel of sclipol behavior. 
'(See: Diana, Stewart; Guadalupe, Larry P;. , Mills/ Ricci) i 

' 6. IS the court insists on informed consent of the pa^rents before placement, 
' then school representatives will have to .advise parentXof all the^ potential deleter 
ious effects in a "special education" placement. These would include stigma, 
lack of stimulation, nature of peer grcJUp, self-fulfilling prophecy and possibility^ 
of limited future. (See: 'Hobson, Larry P., Merriken) 

7. If the court ^insis-ts on informed consent by the* parents befg^e placement, 
then it may require a hearing^ before placeme^ with "a private independent 
agen'c^B (See: Mills, Covarrubias, 'Lebanks) 

8. 15 the court finds that inadequate special education programming. was 
.violation of equal protection then it may force schools to integrate speci"al ' 

education children into regular classrooms . (See: 'stewart, Guadalupe,^ Mills) 

9. If the court. findsTfiat failure to reevaluate placement periodically 
IS =1 violation of equal protection, i^ will insist that e^cJ^ child .placed in a 
"special education, class" be reassessed periodically to detfermihe growtVi an^ 
possibility for a change in placement! ' The precedent for this 'has been estab- 
lished by the passage of PL 94-142. ' * 
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( ^ Sujmary of the Significant Aspect«s of The 

Education of all Handicai^ped Chilcjyen Act of 1975 (PL 94-142)' 



It is impor.tant ro note that much of the present legislation, Ingluding 
this Act, has been a response^ to current litigation. This Act "may serve to be 
a fundamental charter f5r future litigation in the area of rights of the 



hsyidicapped. 



^1, The Act greatly, increases - th^-authorized level of Federal funds for * 
special education. It requires states receiving such f\^ds to provide a "free * 
and appropriate" public eduaation to all handicapped cijildren within" the state 
by September 1, 1980. - . o 

r 2. In order- to recei'ije Federal* funds the states must have a policy for (educating 

all handicapped chi.l<±ren bet>?e^ the ages' of 3 and 18 by September 1, 19"^ 




.all thos.e between 3 and 21 by Sepuembel: 1, 1980. (Cjhildren between 3 and 5 
^ ma^ excluded., depending bn the sta-te ^w or practice) . ^ . * „ , 

3; There are due 'process procedures for identification, evaluation and 
placement of handicapped children. These procedures are required to asfeure th^it 
to the maximxam extent appropriate, handicapped children are educated with 
children who. are not handicapped, amd that special classes, separate schooling or 

. ' ■ ' ■ ? ■ ■ • 

other removal of handicapped children occurs only. when education in regular 

clashes . with* supplementary servioes cannot t?e achieved. *' r . , 

^ ' • * ' ' 

.4. The Act requires . procedures to ensure that ^ucation and placement isr ' ■ * 

♦ /, * 

accomplished without racial 6r cultural discrimination., 

'» I , 

/ 5. Evaluation and test/ng is to be-dohe in child's native Ismguage or mode 4 
of coinmun4.cation, unless it is clearly not feasible to do so. ,^ - * 

6, The Act provides that "No* single procedure shall be the ^soie Criterion 



ERIC 



% . ( 

-86- S 7 



for determining an appropriatte educational program for a child." . " ^ 

7. The current d-eTinitionW "handicapped children" includes children who 
mentally- retarded,, seriously emotionally disturbed, learning disabled, as ^ 
well as children with a wide range of physical handicaps. • 



V 



flobson V. Hansen 269 F. Supp. 401 (1967) 



\ 



Court:, 
plaintiffs : 

A 

I>e fend ants : ^ 

Factual^^ Issues 
Involved:' 



Harm Alleged to 
be Suffered: 



Result^: 



Comments 



U.S. Distriet Court, district of " Columbia . 

•'Class action brought^n b'^lf of Black school • 
children in Washington, 1D#.. ' " 

Hansen - School Superintendent, and'other schooP-of f icials 

/ 

1. Whether the Stanford Achievement test and the Otis 
^ Test of Mental Ability were culturally^ biased . * 

2. Tracking led tQ^un§qual educational opportunities! 

Irreparable injury suffered by plaintiffs through ^nade- ' 
« quate education. , , ' ' " ■ 

.1. The tracking system was abolished. "The tracJcing ' 
system discriminates against the disadvantaged child... . U 

. It has sufvived to stigmatize the disadvantjiqe'd child 
of whatever race relegated to its lower tracks - from 
which tracks the possibility of .switching u^rd, because 

• o^, the absence of compensatory education is remote J' 




J 



2. The defendants were permanently enjoined frbrndTis- 
criminating on the basis of racial or economi^"^tus . 
^ ^ The -placement within 't.racks are based on standardized 
j^.aptitude tests which are completely inappropriate for 

us^ with a large segment of the student body.. These tests^ *" 
are- norm-referenced on white middle class 'groups . "As 
ar result,., rather -tha^n- being classified according "to. 

- abilit?rto learn, tli&se students are in reality being 
. classified according^ to feheip socio-economic o"r racial 

status, or - more precisely r accordina to environmental 
jclnd^ psychological factors' .which have nothing to do with 
•^-HUnnate ability/" - ' • 

. • ^ \ 

,r^he significance of Hobson v. Hansen ", ' has to do with the 
court's reaction to St^fldardized Testing". It^ touches on 
issues of cultural^bia^ and j^cial dis'criminatioli in re- 
gard to the instxulh^t and .its use for placement and tracking. 

The critical feature of Hobson v. Hansen Is expressed • 
by the judge. ' Ju;?ge~Skelly Wright wrote/ in his opinion; 

The re.al tragedy- of mis judgments atout the di^v^n-- 
taged s^ydents ^ilitias, is. .'..the^ikelihood - fehW ' 

- * the stud^n^Jill adV- out th^ -judgment and oonf irm ' 
% ■. ■ It }3irarchi^^. Dnl,y' at the expected*lGvel . Indeed^ 

It njaf eVenl))|^orse tfiariJfehat, for -there is strong 
ldence_£hat.perf o^jHi^nce in 'fact declines 



^^videnc 
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aha V, State Board of Education C-70 31 .RFT (Veb, 1970) 



Court;* 
Plaintiffs : 

0 

Defendants J 



Factual Issues 
Involved: 



• 'District Court ^of Northern California 

Diana and others. Class action "suit on behaarf^^ ^ 
Mexican-American chileren in educable mentally retarded 
classrooms . 

State Board of Education and various oth'«>r California 
state and school officials. * . " 

That the standardized intelligence tests specifically ^ 
the Stanford-Binet and Wechsler were written entirely 
in English/ They were 'given to children v;hose primary, ^' 
language was other than English, The question in^iplved 
is whether the intelligence tests used were* culturally 
biased, • 



Harx:i Alleged to 
be Suffered: 

Relief Sought: 



Results: 



Irreparable inju;ry of inadequate educatiq;^ ^nd stigma^ 
of meqtal retardation, » , 

Injunctive and declaratory relief against identif^atibn 
and placement and -compensatory^ damages , ^ 

The case was Settled^ out of court with the following main 
paipts of agreement: , ' . . 



1/ 



2, 



^3, 



4, 



All children whose p rilhaty ?iome language was other 

'than English from now on. h^*d to be t.fested in bcch 

th^ primary language an3 in Efnglishj.' 
• . * / 

Mexican-American and Chinese children already in. 
classes for th*e mentally retarded had to be retested 
in their primary langu^g^, * \ 

In a%chool Hist^ict which had a sufficient dispari^ 
between the percentage of ^Mexican-American studentsP 
in their regular classes an'd itg classes for the reT3 grd 
had,tQ submit an explanation citipq the reasf-ns for • 
this disparity. 

o . ' ^ 

School psychologists were, to worl? on'noirming a new 
or revised I.Q, 'test t®-' reflect Mexitjan-American 
culture. 



ed 



erJc 



.5. Competent school psychologists should -administer'' 
t indi\Q4ual intelligence tests in primary language/ 
or seek outran interpreter ' who, may be either ^ ^ 
PS5PP^ logy' trainee Or intern or'some other employee; , 
of the school district. 

■ ■ , • . -f < ■ 

6, Every' school district was to sii^mit to the state befdre 

. . ■ ■ 90 ■ ^ V. 



■ v 



- 1 



Comments : 



th^r next school yeaif a^summar^. j6f retesting and 
reevaluation and a plan listing speqjal supplemental 
ir\dividual training which would be provided to help 
each studen/t^ack into the regular school classes. 

The highlights of Dian£ a^e the agreement by the parties 
jthat individuals had to be tested in the or/imary language 
,of the hbme^and the questioning of the reakon for the 
disproportioha'te number of mindrity children in the EMR 
classes. ^ ■ ' , . ' . » 

f 

The most astonishing aspect; of the case was- that the or-% 
igdnal school testing showed the plaintiff's intelligence 
test scores ranged from 30* to 72 with a m^an scote of 
63» The retest. by a i^ilingual' examiner resulted rnAa 
range from 81 to', ios^jju^th^ a mean score of 96.^ One 
rfiild raised her scorA 49 points* 
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A 



' Pennisylvania Association for Retarded Children for 
"Spwroan,- et al> v> the Conun^nwealth of Pennsylvania^ 
David H. Kurtzman^ et al, ' 
• Civil No. 71-42. (U,S- District Court /for the Eastern* District 
of ' Pennsylvania, filed in 1970)^ 



Plaintiffs: 



Defendants:' 



Factual Issues 
Involved: - 



The Pennsylvania Association for Retarded Children/ 13 
menta-14-y retarded chiidren as' representative of the 
class o^mentally .retarded ch*ildren of school age, and 
the parqrits of these 13 childrarf (class action) 

The Commonwealth of Pennsylvania,, as represented by 
David K. Kurtzman, the Secretary of EducaJ:ion; the 
State Board of Education"; ' the Acting' Secretary of 
Public Welfare; and 13 school districts ir^ the State of 
Pennsylvania, as representative of all other school dis 
:icts in the stated . , , ' 




The ^3r3--nained plaintiff s are ^all residents* of the State 
o£ Pennsylvania between the -ages of-6— andp^O, who -are 
eligible for a free public school educatfen/ but have 
erither been excluded or excused from attendance at ; 
public school, or have had ' their ^admission to .public 
school postponed and otherwise have been refused, free 
access' to* public school education because they are retarded. 



The parents of these children have borne the burden of 
the expenses 'of care, treatment and training, as well 
as transportation, for molt, if not ail of the Child's 
eligibiiity fpr public school. 




HetH Alleged ' < 
to 'We Suffered: 



Results : 



In many of the cases, . the parents were not given the 
chance for a hearing 6r appeal on'' the ,excJ.usion detfi^Sion. 

Irreparable harm In being excluded from the public 
schools and in being deprived of an educat*ion ewid "of the 
right an^ aibility to earn th'eir livelihood, in order. 
to.be at least parlrially self-supgorting, 

A consent agreement was readied on G^^ober 7, 1971 

The pj^ovisions of the''agreement: ' > 

Provide acpess to free public programs'^-of eduqa^ipn 
^^and training to any mentally^ retarded child, ^ 

Prevent charging tuition or maintenance tq^a tnentally 
,\ retai:ded child, e^xcept on the>^'ajne terms "aS;/ may be 
applied to other exceptional- children, inclHading 
brain-dkr\ag.ed 'childre?iu* ^ 
, \ ) X , ^ ^ . ; r • 

. 3 .'"Provide .home-bound instruction to th^ mentally 



[ 



IT 



\ 

retarded chi^d. * ^ 



4. .Require the defendants to provide, as soon as' possible, 
^acces? to a free public school program of education and 

, training appropriate to his learning abilities to each ~ 
/ • ^ plaintiff ..and each member of the plaintiff class. 

/ , J ' ■ ■ . - , 

5. Require the defendants to provide pre-school programs 

. - ; °f education and training for mentally retarded children- 

' • ' -. • ' ''J^f^^^^ s^=h P"grams are available for non retarded , 

children. » ' * 

gomme.nt: " , .. This landmark case) decided by consent order, detenhiAed - 

that: , / 

. "/^^ mentally retarded persons are capable of benefiting 
from a program of education and' training:' [the vast 
. • "ajorityj are capable of achieving self-sufficiency 

* ♦ •^"'^"^^^ ''^i"^"^ few, with such educati^_snd_training 

' . ' ' , ' capable qf achievi,ng- some degree of ' self-care ^ that 

the earlier suc^ education and training begins, the 
thoroughly and t^e more efficiently a mentally 
^ . , ^retarded persofi will benefit from it and, whether be^n 
-> J • ^^^y °^ that a mentally retarded person <ban 

^^"^J^^ f.t P°iat in his. life and development froto 
'* ; . .; a program of education." 
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Stew^t v.' Phillips 70-1199 F. (Oct. 1970 ) ' 



Court; : 
piaintiffs: 



Defendants ; 



.V ^ 

Fa<^tual Issues 
Involved: 



United States District Court of the State of Massachusetts 

1. ^11 Biack and poor Boston Publp.c School students 

^ who are not mentally retardegd but, were in special , 
, ^ closes for the mentally retarded. ' " ' 

2. All'Black and poor students w«B were mentc^lly 

^ retarded but were denied placement in -Educational 
^ .^programs ^^createcif^r their special needs. ^ . ^ 

N 3. Parents o^ the students in the classes for the 

mentally retarded' who were denied an opoortunity \ 
to participle in the placement decisio\ 

: . \ 

All merrbers' qf the*" Bbston School Committer, 
Superintendent, the" Deput<^ Superintendent T 

^ Assistant SuDerintendenb>.,ihe^ Acting^ Directoro^ 

Pub-li:0-'SchopiS"-Testing and Measureinint Service'^T ^he" 
Acting Director of the Department of Special Edu-' ' 
cation, the Commissioner of th$ Board of Edn'catio^^for 
the State' of Massachusetts, the Head of the Division -of 
Speciai Education for the State of Massachuset^, and' 

^ the Cotnmi^loner for the Department of Mentar^Health 

for the state . " • ' , ^ 

* - # • 

1. Whe^ther'^e Stanfd^d-Bin^et and^Wechsler tests 
factually measvfred the leafnth^-^otential of ^ 
bf minoirities^ especially Blacks. 



'Hanrt alleged 
/to be suffered: 



/ 



Results; and Comments 
« 




2^ Whether irreparable .Harm results from miscla^st- 
fication ^and from lack of being placed in a class 
if indeed one is, retarded. 

3, 'Whether parents have. the right to review the tesjti^ • 
scores and participate in/th^-^^cement decision/ 

Irreparable injury as a result of miscfassification and* 
na placement. 

^ 'As a result of Stewart v. /Phillips the Massachusetts 
State Board made the following new regulations: 

. 1. Labels educable, trainable arPd custodial retarded 
were eliminated. Services are required based on 
J child's needs, not labels. • 

» ' . « <i 

2\ Education programs for children with special* needs 
•must, to the 'degree possible, be ijvtegrated„ rather 

. 94 :; ■ 



V 



4' 



3. Children roay not be denied education solely on 
basis of IQ^core. ^ 

4. Cl^ildren niay not be denied required education^ 
^nor placed iji ^a' special program of tyackeS witjwut 
^a|cpn5)lete evaluation including family background. 

5. PaurentSv^inust be informed of proposed "^evaluation, . 
result^s and recommendations of- the evaluating 
team. ' • . 



6. Evaluating team must meet Vith child* s -parents 
. who, if they'disagiree have right ta word evaluation ^ 

'7, Three levels of certification were established 

for school psychologist . • ^ • ' ^ ^ 

* ' * * ' - m 
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Court; ^ ^ ^ 
Plaintiffs: 

Defendants: 



Guadalupn v; .Tempi EfemontarV ?;'c-l^ool nir.tvlct F. Ana^/'T^Vl ^ 

United States* District "Co^urt o€ Arizonav^^^ 
. • • ' * ' ,> . 

Clafe's^, action sui^'fort behalf of Mexican-Americans / * 
; , • Chicanos and Yaq(u\lndi6n5 . / ^ * - * ^ 

• * ^ ^ ' it.' 

, Board ,of Educati6n and school officials who have parti- 

cipated iik the identification and placement practices 
for ^these youngsters. 




Factual^ Issues InvoJ^vedj The st&ncjardi^^ed intelligence tests used tt) place the'se 

; chiidiren in programs for the educable mentally -retarded / ' 
' 4 * 'V th# 'Stanford^Binet and Wech^ler tests , w^re priiijarily, 

: '/ . writt;en in Ei^glish, , therefore culturally biased. They 

,^ were^ given to children w]iose primary language^was^ other 

than iEnglish, , * , < " 



Xlle ged Harm Suffered; 



Irreparable injury of inadorruate" education and stigma 
of mental retardation. 



Results ; 



Stipulate$3 aqreement^ made on January 1^*72! ^ ' 
Permanent Regulations included the following points : 



No child to be 'placed in 'a snecial education ^ 
class for EMR^if he scores .higher thari 2 standard 
^deviations 'be'iow norm op anjapproveS- I.O. test ' * 
ij/ his own. language,' Tests sha^l not be either^ 
th^ ekclusiye or primarv screening device in ^* . 
considering the.^child for^ placement in classes.. 

2. no chi^d^ shall be consS4et;^d for r^ac«meftt in special* 
education unless^ giy^nf an fs^in'c^on of developmental 
cultural backgrovind, scljiool * aStrrevemeftt '«/hich' . o ^ 
.sutstaPntiates* other f indings-sof /a handicap. Sxam-s^ 
^ jr^is^ inciud^ a home visit'*^'v;i^th ^ia'rental ^errrt^ssion 
an^ an interview iiv'^he'' p^i^a^^Y.lan^age -^of* khe "family . 



•r 



Comment : 



ERIC - . ; 



.If a school district enrolls art 
racially' linguistic oj: ethnic 
classes in proportions substantl 




^idr^ af^any*^ 
^n special 



y greatei: or lesser 
thaa that> of* the po'oiyiation o'f the scTiool district 
'as a" whole f, the^ school shall demonstrate ^'compelling 
educational "^ustitication . " " < v 



4.* All* children with^'prim^ language other than 
English^ and assigned tt> EMR. classes , or TMr)" at 
. this time will be' roas;-igned tp regular classes 
before Oct.* 1^ 1973. ^ .0 ^ - 

The findings in this cace are similar to* plana . ' * However, ^ 
t>ie court went ^ li^ttle furtherr 'by insisting,, t^at all 
pfeviously placed studeints^ajr^i to "be assigned to' regular 
• classes ./(See /I above) . , ' ^ yuxar 
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Larry P> v> Rile6 C%71"2270 Filed November 24, 1971 



Court: 



Plaintiffs: ' 



Defendants: 



Factual Issues 
Involved :^^^ 



U.S, District Court for Northern DiJitrict of California 

Cla$s action suit brought by parents &f seven children 
laibeled men'-tfally retarded partly, on tm basis of test 
, scores which indicate4 that children ha^ I. p. scdres 
of less than 75. 

Rilds, Superintendent of Public Instruction in the state 
of California, members of the State Board >bf Education/ 
the Superintendent of the ^an Francisco Un%ied School 
District and members of that Board of Edud:a%on. 

1, Plaintiffs have been the victims of the toting 

procedures that fail to recognize their , unfomiliai;ity 
with, white middle class cultural * background\which ig- 
nores the learning experiences which they mJjy have 
had in thei^t homes. 



Alleged Hai 
to be Suffered: 



Results ; 



2. The. tests used, Stanford-Binet and Wechsler In\ielli 
gence Tests, were standardized only on white Aitglo- 
American children and there has been no restandlrdi- 
zation to date. Thus, the test instrument does \ot. 
properly assess Black' children, 

3. Improper placement is stigma-producing and it causes 
the child to receive ridicule from hi^s peers and 
produces a profound sense of inferiority and shame- 
in the child, < ^ 




4. The parents argue that -.they represent a class of 

Black Children in California wrongly placed and main- 
tained in classes for the mentally retarded. ^The 
plaintiffs* come from families in which the .primary 
culture is Black -Ameridaft. The spokeh language and 
communication skills reflect such variations and dif- 
ferences ^rom the so-callfd Stcindard English as is 
consistent with their cultural background. 

Irreparcible damage of inadequate education and ^tigma 
of mental retardation will inevitably result in the 
plaintiffs* being cut off from social and economic 
gains available to children in regular school classee, 
and they wil«l be forced to suffer the humiliation of — 
reliance upon public assistance. . • 

No black student may be placed^in EMR class on the basis 
of criteria which rely primarily on the results of trQ. 
tests as they are currently administered, if the consequence 
of use of such criteria is racial unbalcince in the com- 
.position- of EMR classes. 
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Ricci, et al, v. -Milton Greenblatt, et al . 
Civil No* 72-469F (D. Mass., -Filed Feb. 7, 1972 



Plaintiffs: 



Defendants : 



Relevant Factual 
Issues Involved*: 



The residents of Belcherton State School in Massachusetts 
'(class action) . , * 

Milton Greenblatt, who is the Commissioner of Mental Health; 
other Massachusetts government officials; and -the Belcherton 
State School administrative personnel. 

* , 

The complaint documents several areas of negligence: 

1* Oppressive physical envir^onment . This includes sanitary 
conditions, bathing faciliiiies, shortages of equipment and 
supplies . 



Harm Alleged 
.to Be Suffered: 



Results ; 



2. Lack of treatment. ,This includes physical therapy services, 
psychological services, dental services, and speech pathol- 
ogy searvices . ^ 

^ ' t 

,3. Regimented and Impersonal environment . This, includes short- 
ages in staff, improper use of punishment, and the refusal 
of treatment. 

The denial o^^ medical apd professional treatment is stated to 
represent a clear denial of plaintiffs* rights to equal protec-. 
tion under the law; thus it constitutes. discrimination .against 
the orientally retarded institutionalized residents. 

A temporary restraining order was issued in February, 1972, 
which: 



1. 



Comments: 



prevented the defendants from admitting anyNa^iher citizen to^^ 
an .institution until adequate treatment and ^humane conditions 
exist in "^tfhose institutions; 

required -that a plan be developed for all residents, which 
would provide adequate and' proper medical,, denta^l, educa- * 
tional, nutritional")!^ physical therapy, occupational therapy', 
psychological, social, recreational, speech therapy, and 
vocational therapy services; and 



3. required that a complete evaluation of the medical needs of 

each resident be made and presented to the court within 30 day 

This case preceded Wyatt v, Sti'ckney and New York Association for 
Mentally Retarded' v. Rockefeller. ' It was the for^runrter to the 
Court's dnvolvement in treatunent issues and- the rights o^f confined 
individuals. It al^o called for a plan of treatment for residents 
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MilJ-s, et al/V. Board of Education of the 

District of Columbia, et aX , . - 

Civil Action (U.S. District Court for the 
District of Columbia, 19^2) 



Plaintiffs: 



Defendants: 



Factual Issues 
Involved: , 



Those school age children in? the District of Columbia 
who are:'being denied a publicly supported education by 
the District. The plaintiffs are predominantly Black 
^nd^ poor arid without financial means for obtaining ^a 
private education (class action) . , • ^ 

Th^ Board of Education for- the District of ColaT±)ia, the 
Superintendent of the Board Education, the Superinten- 
dent of -the. 'Special Education Department, and all othQf 
members within the school who are respoijsible for eith^^r* 
the education or the exclusi_on of thosfe. .children. ^\ 

1. Plaintiffs were denied admission to the District of% 
Columbia schools. ' - i.* 



,this 

it ' 



Harm Alleged to - 1. 
Be 5,uffered: ^ 



2. There was no formal determination of ttie basis of 
exclusion/ nor was there any proyi^ion for r.eview 
or appeal of that decision. y ' ^ 

3, ^hese children have been laBe^Ted as behavior problems, 
mentally retarded, emotionally ^disturbed, or Hyperactive 

The denial, of an equa^ ,educatibnal opportunity cause§ 
^the .plaintiff s ^to^siif^^ continuous and •irreparable 
• harin^ in th^^ f utuf^:^s students, wage earners, , citizens 
and megibfers^^of ' s^jelety. 

i2. T^^st^i^ma'- wklch" is attached to the plai*ntiff children 



R^ults 




by5^ea^:r^f the labeling causes irreparable harm. 

3* ^^^^,sy?!e^d^^endants * actions create a self-f ulf illiiig pro- 
P|je<Sy/ as was "explained in Hob son v. Hanse i^ (q,v.), 
i:Which ^propels 'the plaintiffs towards 'an ac^de.mic, 
social and economic failure. 

A summar^ judgment was declared in the case granting ic^lief 
to the plaintiff s-*^ ^ ^ 

On the basis of the equal^rotection and due process clauses 
of the 14th Amendment to the Constitution of the United 
States, the judge ruled that: ' 

1.^ The defendants must': ' 

a. provide the plaintiffs with 'a publicly-supported 
education, according to their needs;- and 

|b. initiate efforts to locate and assess other children 
in the same situation, so <that appropriate pla,ce- 
ment can be made. 



2. Due process requires a hearing" before eicclusion or ex- 
pulsion or classificatic^ int^f special programs. • 

3. No handicapped child may be* ^xclud'ec^ from a regular 
public .school assignment unless the .child is provided: 

a) "Adequate alternative educational- services suited^ 
- .- to the child's needs, which raa^ include special ' 

education or* tuition grants and 

• » « ' 

b) a constitutionally adec^uate prior hearing an% ' ' 
periodic review, of the child's status, progress, ' 
and, the adequacy of any 'educational alternative.'/ 

-Mills has becotae a landmark case. ' l-t guarantees an edu- 
cation with an .appropriate placement which is subject 'to a 
periodic review. It further requires due process safe- ^ 
guard^ prior to any change in a student's classification. ' 



4 * 
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C ovarrubias v. San Diego Uni'fiea School District ' 

fivil No. 70--394-S (U.S. District Court for the Southern 
District of California, filed July, 1972) 



Plaintiffs; 



Defendants: 

Factuals Issues 
Involved;*^ 



Harm /Uleged to 
Be 'suffered: * 

• \ 

Results: 



Continent: 



Covarrubias, on behalf of himself , and all other minority 
students in the San Diego Unified School District who had 
been wrongfully placed and wrongfully retained in the 
Ediicable Mentally Retarded program (class action). 

San Diego Unified School District. 

1. Mexican-American and Black children are classified as 
educable mentally retarded, based on intelligence 
scores written in standard, middle-class' white English. 

2. The tests themselves were culturally biased in favor 
^ of white 'middle-class ohiidreh. . # 

*■ 

3. The parents were not^given an adequate opportunity 
to participate in the placement decision, nor was 

any opportijhity for a fair and impartial hearing given. 

Irreparable iTijury from an inadequate educati<z)n, as well ^ 
as the stigma of mental retardation. ^ 



The case was settled by a stipulated agreement, in which 
the San Diego Unified Scho61 District agreed to: 

1. See^'to it'that the parents are informed of their 
right to participate . in the placement decision. 

*2. Establish annual r^evaluation of students plkred int^the^ 
^ prqgram in order to determine* whether they can 
be serviced in regular school classes. 

3. Pay all named plaintiffs and each member of the class 
'one dollar each, "as full and complete compromise of 

any and all rights" they have towards the district. -^ 

4. "Continue to observe the^ laws of the State o£ California'"' 

^s establis'Hed by Diana . ^ ^ 

This cas^ reinforces the findings in Diana^ and' suggests • 
"cbmpensatory obligation" for misplacement or misclassif- 
;Lcation. • \ 
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Wyatt V. Stickney 

344 F. Supp.'387 (n;d. Alabama,. 1972) 
Appeal docketed. No. 72-2634, 5th CiV. , 
(argument heard 'TDec, 6, 1972) 



Plaintiffs: 



Defendants: 



Factual Issues 
I*nvolved: 



Harni Alleged to 
Be Svlffered: 



Results! 



ERLC 



Originally, individuals who were considered mentally ill! 
by the State .of Alabama. The plaintiff class .was expandi 
oji August 12, 1971, to include residents of the Partlow 
State School and Hospital, a public institution "for the 
mental-ly retarded, (class action) . 

Stonewall B.- Stickney, the Commissioner of Mental Health 
for the state of Alabama; his, deputy; and all other' 
administrative officers of the State Hospitals and^Tnen^ers 
of the executive branch of, the Alabama. State Government. 

It is stated by the pla'intiffs that: 

1. ParUow Sta^e School and Hospital is a warehousing' 
institution incapable' of providing habilitation and 
treatment; It conducive only to the deterioration 
and debilitation' of its residents. ' - , 



2. 
3-. 



The wards at the Hospital .-are grossly understaf fe'd, 

Pljiysical facilities, as well as inadequate staff iratio 
prevwit the attainment of ev^n minimal custodi-al care. 

Serious and irreparable" harm' and injury by reason of /'being 
depriy^ of the right to treatment /and the right to develop 
innate "abilities in order to return to .ccMranunity li'f e and 
contribute to one's own livelihood, /. • 

Adequate habilitation of residents: , 

Residents sMU have the right of habilitation, 
including mental' treatment, education and care!' 
Within 90 days, jar bomgiete evaluation on e^h 
resident is to b|e accomplished, and several annual 
reports are to 1^ distributed to the next of kin 



a) 



r 



b) 



c) 



Individualized rehabilitation plans must be devel- 
oped prioy to Residents' admission t® the Institu- 
tion. The totalLadmission and evaluation of a 
resident shall t|ket place within 14 days. i| 

dlitation planning, *each resi- 
individualized poat-institutiona:^ 
ihall. begin prior to the 'resident'? 
Institution, and institution shall 
as practical after. his entry. 



As part of this 
dent shall have { 
plan.^ This pla 
admission t'o'th 
complete such 'plan 



d) 



:or continuity of care and re- ^ 



The responsibility _. ^ 

habilitation inko ccJpunity Ufe^gon the return 
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Conunents : 



to tl^e conanunity is 'also charged to the institution. • 

The tWo major components* of this case are: 

1\ The .court held that the. residents of an institution 

for mentally ill and mentally retarded held a constitu- 
tional right to receive treatment and 

2. The court held that the institution had an obligation 
to vretum the patients, to' tliew Community so that th"dy 
can live in conditions as close 'to normal as possible. 
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The Uew Y ork State Association for Retarded Children 

. and Paafisi Nelson Rockefeller 

Cases No. 72-6-556-7 , r 

(E.D.N.Y*, Aprii 10/r973) 
(Loth actions filed together) 



Plaintiffs: 

I * 



Defendants ; 




sues 



InvolVi&d; 



V 



*Harin Allege<^ 
to Be Suffered: 



Relief Sought: 



^evf Yoflc State Association for Retarded Ch4idz:en on 
behalf of all alleged retarded persons now' resident 
at. Willowbrook. The felass consists of over five' thou- * ' 
..sand members^; (Class ^action).. ' ^ 

Nelson Rockefeller^ and other State' governmental and 
Willowbrook hospital officials in charge of services to 
the inmates of ^Viilowbrook. ' • 

1. There is no set goal for th^ , education ^d habilitfitibn 
of any tesident^. J. ^ \ 

2. 'Most residents are not receiving; ^ *' 



a) School classes ;• 



\ 



b) 
c) 



Pre-vocational training-^.^and; 
Vocational training. 



3. 



Plaintiffs have been. denied adequate treatment, and 
have been subjected to the following conditions: 
overcrowding, lack of qualified , staff , improper fUace- 
ment; questionable medical r'^seai;ch, brutality, peon- 
age, extended solitary confinement and almost total 
•absence of ' theapeutic care. — 



In addition to the rights which fiad been denied under the 
above state Consitutional Amendments, the "suit charges that 
State officials had. full knowledge of conditions at Willow- 
^ook and had the power and authority to change theip but 
jx6ne the less "created, 'fostered, and condoned less than 
/minimum standards to. treatment." The inmates of Willowbrook 
h^ve been-forced to live under these conditions. 



That a judgment be issued declaring that Willowbrook 
does not meet Constitntional minimum, standards of adequate 
haiDilitation, including care, treatment, education, and 
training. * * " 

That the court will determine., specify the Constitutional 
minimum standards of adequate habilitation for the 
.residents of 'willowbrook. ' ^ 

ThCat the plaintiffs be granted a preliminary injunction 
;,and that a' permanent injunction be given to rectify 

the unconstitutional conditions, policies, and practices 
•which -have been alleged. . ' ' v 
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^ > 4. That the defendants provide for the residents ^ »^ 
/ ^ now in Willowbrdok appropriate additional habilitation 

-which may be necessary to' compensate for the regre^siorf 
'--^ - r and Aeterioratipn that th.ey. have suffered. 

Results: y The court ruled in favor of the plaintiff s ^a^d set up court^ 

decrees for the process of care^ anc}. treatment. Among these 
decrees were: * ' ' . 

1. Each resident shall have an individual plan of care,, ' 
- * development and -ser^yiees which shall be prepared and 

re-eva^uated at least annually by an interdisciplinary 
team of direct caj^e and appropriate professional staff 
' described in this judgment, after comprehensive 

diagnostic testing and evaluative screening. The 
^^^elopnjent plan (actual programming).^ shall be regulArly 
^received'j^ the team at l^ast quartetly. ^ 

. ^ ' 2. The education philosophy shall be^^at all residents, 

are presumed to be capable of benefiting from education. 
A. All residents shall^ be provided k full ^nd. suitable 
educational ppgram regardless of chronological age, 
degree of retar'dation or accompanying disabilities or 
~ ^ hanyica^s. No resident shall be presumed to 'be ii^ 

capablev of /ed^ucational development. 

* 

,.3. Educational services at Willowbrook 4|iall, at least, 
be generally, equivalent to .the special^ educational 
services -provided in New-York > City in terms of: 

a) Staff qualifications and competencies, in-service* 
training, and diagnostic or prescriptive teachers; 

b) Program hours per student; - 

c) Nature, content^ and quality*.of programs; and 

d) (iurri(^lum guides>^ equipment, ' resource materials 

J ^ - ■ * diagnostic, testing, and screenipg procedure's., 

; 4. Sui^licifent bilin^al/bicultural staff and instructional 
\ I * ' testing materials shall be' provided to tneet the 

, needs 'of .residents from Spanish-speaking backgrounds. 

Comments: The most. critical aspect of this case, decided in 1975^ 

is the nature, scope, and extent of the court's involvement* 
^ The court specified^ the entire program for the institution ' 
ranging^-from education to salaries of personnel. It apoears 

that where the institVfions are not protecting individual 

rights the courts w4.ll itep in and take over the policy 
decisions of the institution. * • 
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Lebanks v. Spears 


^ 'Civil 


No. 71-2897' (E.D. La., filed April 24, 1973) 


\ 

piaintiffsV^ 




Eight Black children, classified as mentally retarded, " ' • 
on behalf of themselves and all o'thers similarly situated ^ 
(class action)*. ' ' ' . 


Defendants: 




Orleans Parish (New Orleans) School Board and 'the Super- * / ^ 
inteudent of Schools. 


Factual Issues 
Involved: 


The plaintiffs^ have stated that: 

1. The Orleans Parish School Board h^s' failed to' ^ ^ , 
piTovide an^ education for many children requiring special 
education; no 'children over the age of. 13 were ever 
placed^in spetial education classes.* 






2* There is an inequality of education between: 






a. normal ,and mentally retarded chiidfen; and 


/ • 

• 




b. Black mentally retarded children. and white mentally 
retarded children. ^ 

3. The classification of children as mentally retarded is 
done: ' • 

a. arbitrarily and without valid reasons; * 


I 




b, * without advising children (or their parents) of 
their right to a hearing; and 


1 




c. without the 'opportunity or requirement for la'texL 

reevaluation.. 


Harm Alleged 
' V Be 'buffered: 


to 


The continued deprivation of education "...will render 
«ach plaintiff ' and member.of the class functionally ^ 
useless in our society; each day leaves them further ^ 
■behind their more fortunate peers." 

r* J 


Itesults: 




1. Every ch-ild who is mentally retarded or suspected df 

being mentally retarded is entitled to'^ 

« * * *\ ■«^- 






a." evaluation and development 6f a pp^ci^l education 
plan and periodic review and 




( 


- b; provision of a f|:ee public program of education and 
training appropriate to his age and mental status...* 


r 




2. N^ersons who a3:e beyond school-age, but who were denied - • * 
eU^cation when .they ^ere of school-age, are entitled to 
compensatory prbgrauns of education. - 




t 

♦ 


3. "^fdre ariy child is classified ^^s mentally ret^rdedT^ . *: 
he or" she is entitled to full due process procedural 
rights, including the right to written notl^ce, an 
alternative' evaluation, and a formal hearing*. ' ' , . 
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Tfiis case did not come to trial since the defendants ' 
agreed to meet the majority of. the suit's demands. ' The. ■ 
extending-'of rights of education to over school-age peopl 
as the most interesting and unique element of this case 
Although it did establish a legal precedent ,it served to ' 
inspire other court cases arid .legislative mandates. 



^ 
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Merriken v. -Cffessman . ' 






Ciyil Action No. 72-2057 (U.S. District- 
Court, Pennsylvania, filed 1973K 


• 


Plaintiffs: 


* • ' •* ' ~ * * 
Jjinidr high school student:.' and his mother brought action. 




Defendants: 


a « ' 

jrhe Montgomery County Commissioners, the iftembers of the, 
Norristown Area School Bo^rd, the superintendent of Schools 
of the Norz^istovm AreA School Board, an^ th^ triifcipal 
of St;ewart Junior High School. 




Factual Issues 
Involved: " " 


1. 

2. 
3. 


Before suit was started, defendants did not obtain the • • 
affirmative consent of parents to the participation o^ 
their children in the Critical Period 'of Intervention s 
'(CPI), which was a drug prevent ioi>. program. • • ' 

CPI contained no provision for studeht consent. / 

Placement i-n program is tantamount to *n^gatiVife labeling* 






' 4.. 


Questionnaires asked personal and pri'O'ate* questions 

about* family and fellow students. ^ - ^ ' 




Results: 


1. 


• ■« # • • ^ ' 
Rxght- to privacy is on an equal or' possibly more 
"elevated pedestal than certain othe^ individual 
conslsitaitional rights", and extends to ^juveniles. \ 






V 


Waivers o£ constitutional rights, must be "knowing,^ ' - 
intelligent, and done with §ufficient awareness^ of 
reievcint circtamstanpe and li!kely consequences" , which * * 
for juveniles, implies informed consent of the parents. > ' 




<* — 


3. 


Questionnaires inquiring directly 'to the individual's 
family relationship ^d rearing as* well as' irifbrmatioij ^ 
about* perrs must gain the informed consent of ♦ the Jftf^Ofi * " 
individual and family. 


r 


Comment: 


Although' not related directly to handicapped persons, the * 
implications have great valididy for informed consent. ^ 
Informed consent means that tl^ie parents- must be given 

* complete /information about the potentially deleterioy^ 
effects, such as "s6apegoating of nonparticipants and. 

( slelf- fulfilling prophecy,*^ in .any program placement. ' 


«< 




, Testimony .from the oase indicates possj-ble directions" . ^ 

the ccfurts are leaning. . ^ , - x 


• 


- — 


/•The average American, palrent has a gredt and naive faith . * • 
in 'scientifically* constructed tests. This faith Is^ * 
reinforced by the unconscious 'desire of tlie more insecure 1^ 
- parents to avoid involvement and ^to depe;nd on ^'professionals* 
to make the difficult decisions in the education and" 

* « » * 






• 
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maturat^n of their children . . 

Iri^aLl probability, he is not clear regarding. the ^ 
qualifications the school 'psychologist' who is 
likelyl to hold a master • s^ degree in school psychology, 
not from the psychology departinent of a college ^or uhiv- 
ersi^ty,\ut from an education school or department. 
Chances arg great he has nott had significant supervision 
in a hospital, or outpatients clinic, or from a clinical 
psycholog;lst or psychiatrist. ' He is' likely t^ be 
considered 'untrained' by the persons , that parents have 
in mind^when they ''picture' a psychologist . . Informed 
consent for •persofAlity; testing should i^e comparable to 
the informed Consen*t ideally obtained by a physician 
prior to the performance of surgery-;.'. 
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The following is a compilation of various books-, 
journals, and newsletters .pertinent t'^o the in- 
stitutes* The references may be used to provide 
awareness in two. major areas: Law and education 
and Consultation telated to School Psychology. 



Permission to reprodnce this is granted 
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question. .." J {T\ie Clearinghouse, Publications ' Sales, Council for 
Exceptional Children, 1920 Association /Drive,- Reston, VA 22091. Stock 
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« ft. • 
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lawyers , administratbrs , professionals , and advocates in the menccfl 
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' legal deveilopm^nts , detailed summaries of pew courfc.decisions and legis- 
lative enactments, full texts of ma^or opinions legislatioh, articles 
on legal knd professional topics, -notices of important meetings and 
publications^ etc. The Resource Center is also^f establishing an infor- 
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. • D.C. 20036. -$25.00/law offices.' $35. 00/others. ' . ^ 
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1972 p Prepared by Paul .R. Reiedman and Ronna Lee Beck. Washington,. 
D.C. : * President^ Committeemen Mental Retalrdation, 

TK^s quarterly publiaation summarizes and^ updates cases pertaining to 
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anal^^is of important issues. (The Committee, Washington, D.C. 20201. 
"No charge . ) ^ ' • 



Programs, for the Handicapped . , Office for Handicapped Irtdividuals, Department 
of Health, Education, and Welfare, Washington, D.C. 20201. kc 

A, free newsletter reviewi^ng and suggesting prcJgrams* 
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Report from Closer Look: National Information 


Center for the Handicapped, 




P.O^ Box 1492, Washington, ^P.C. 20013. 
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Quarterly report of current events, .places, 
on handicapped individuals. Free-. 
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For^ further information and ^copies of this institute . , 
report and oth^r documents produced through the Michigan 
Resource' Center (Title VI-C), contact: 

John H* Braccio, Ph.D. 
Michigan*Resource Center (Title VI-C) 
Special Education Services . 
•Michigan Departmeht of Education 
Box 30008 
Lansing, Michigan 48909, 




